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INSANITY—BED CONFINEMENT 
By Fred. S. Knight 

In Lewis v. Liberty Industrial Life Insurance Co., 170 Southern 4; 
88 Insurance Law Journal 386, the Supreme Court of Louisiana rendered 
an interesting opinion holding the insurer liable under a health and acci- 
dent policy which conditioned liability for sickness upon the insured’s 
necessary confinement to bed, where the insured was afflicted with 
dementia praecox and confined to an asylum but not to bed. 

The policy issued to Lillian Fisher contained a provision that weekly 
benefits for sickness would only be paid for each period of 7 consecutive 
days that the insured was, by illness necessarily confined to bed and that 
she should remain under the professional care of a duly licensed and prac- 
ticing physician. On the trial of the suit on the policy there was evi- 
denced that while the policy was in force the insured became insane and 
was committed to the East Louisiana Hospital at Jackson, La., suffering 
from dementia praecox, hyperphrenic type, which was described as a 
mental disturbance subjecting the insured to hallucinations. Notwith- 
standing her mental derangement, the insured was physically in good 
health and never was confined to her bed because of the insanity. 

In reversing the judgment for the defendant the Supreme Court of 
Louisiana stated that the theory on which recovery had been allowed on an 
insurance contract, in which liability was dependent upon the continuous 
confinement to the insured’s house, when, as a matter of fact, he was not 
so confined, was that it was the intention of the parties to the contract to 
express by the words “continuous confinement to the house,” a degree of 
disability or incapacity. The court held that by a parity of reasoning neces- 
sary confinement to bed should be held to mean another degree of incapac- 
ity or disability, which in the instant case is superlative, as no greater 
incapacity could be imagined than insanity. 

We cannot but agree with the statement of the lower court that: “We 
conceive that allowing her recovery under these circumstances would 
result in the destruction of the agreement between the parties and sub- 
stitute therefor a different contract in its place.” 


MASSACHUSETTS MUTUAL LIFE 
INSURANCE COMPANY 


On our back cover this month we present the annual statement of the 





Massachusetts Mutual Life Insurance Co. showing an interesting com- 
parative summary of the statement figures of December 31, 1935 with 
those of December 31, 1936. 

The company shows admitted assets of $572,112,957 as compared 
with $533,224,942 a year ago. 

The liabilities consist of Policy Reserves $440,240,634 as compared 
with $412,155,115 a year ago, Policyholders’ Funds of $97,137,180, Policy 
Claims in process of settlement $2,018,383, Dividends to Policyholders 
$4,784,907, Taxes due $2,090,951 as compared with $1,665,789 in 1935, 
and Miscellaneous Liabilities of $291,028 as compared with $345,548 a 
year ago. 

Special Reserves amount to $5,500,000 as compared with $4,194,578 
a year ago. This brings the Surplus up to $20,049,874 as compared with 
$18,725,112 at the close of 1935, with the Total Contingency Funds 
amounting to $25,549,874 as compared with $22,919,690 at the end of 
1935. On December 31, 1936, the company had in its offices and in 
banks, cash balances of over six million dollars, and held more than thirty- 
nine million dollars in United States Government Bonds. During the 
year 1936 the company paid to policyholders and beneficiaries the sum 
of fifty-six million dollars and the cash receipts of the company last year 
were over ninety million dollars in excess of cash disbursements. 


MUTUAL LIFE OF NEW YORK 


The Mutual Life of New York reports its assets for the year ending 
Dec. 31, 1936 as $1,308,278,819. This is an increase of $69,239,255 over 
1935. During 1936 the Mutual Life, which was the first American life 
insurance company to issue a policy, made payments to policyholders and 
their beneficiaries under its contracts, amounting to $133,381,385. New 
and additional insurance of $250,663,340 was issued, bringing the com- 
pany’s total insurance in force to $3,712,259,614. This is the first increase 
in insurance in force since 1930. 

The Mutual Life also announces that it has set aside from its gains 
in operations during 1936 $25,024,520 for dividends to policyholders in 
1937 and that its fund for depreciation of securities and general contin- 
gencies stood at the close of 1936 at $61,520,866 as compared with $55,- 
769,831 in 1935. On Feb. 1 the Mutual Life completed 94 years of 
security and service having issued its first policy Feb. 1, 1843. 


AGRICULTURAL INSURANCE COMPANY 


Again reporting progress, the Annual Statement of the Agricultural 
Insurance Co. of Watertown, N. Y. as of December 31, 1936, shows 
admitted assets of $15,272,140 as compared to $13,536,896 as of Decem- 
ber 31, 1935. 

The liabilities consist of unearned premium reserve of $5,040,326; 
reserve for unpaid losses $696,875; dividends $90,000 and other reserves 
and liabilities $321,728. 

On December 31, 1936 the company had cash in banks and office 
$915,298. Other assets were mortgages $402,136; real estate $344,902; 
loans on collateral $58,191 and bonds and stocks $12,557,202. The report 
shows a surplus to policyholders of $9,123,209 as compared to $7,411,641, 
a gain in surplus of $1,711,567 over December 31, 1935. 
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LIKLY & ROCKETT TRUNK - v. PROVIDENT MUT. LIFE INS. CO. 
o. 6823. 
Circuit Court of Appeals, Sixth Circuit. Jan. 16, 1936. 
85 Federal Reporter (2d) 612. 
PROOF OF INSURABILITY. 

Where lapsed life policy could be reinstated only on proof of insurability 
of insured, insurer’s agent’s acceptance of premium payment held not “waiver” of 
requirement of proof of insurability, even if agent had authority to waive such 
requirement, where acceptance of payment was mistake, made in ignorance of 
insurer’s rights under policy. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from the District Court of the United States for the Northern District 
of Ohio; Samuel H. West, Judge. 

Action by the Likly & Rockett Trunk Company against the Provident Mutual 
Life Insurance Company. From an adverse judgment, the plaintiff appeals. 

Affirmed. 

Treadway & Marlatt, of Cleveland, Ohio, for appellant. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, for appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 

Per Curiam. 


In this cause there was no reversible error in directing a verdict for defendant, 
because it uncontrovertably appears that the policy sued upon lapsed on December 
6, 1932; that it could be reinstated only upon proof of insurability, that is, upon 
proof of good health of the insured; that Davis, the general agent of appellee, 
was not only unauthorized to waive this express requirement, but, assuming 
that he was, the acceptance and deposit of the check for $61.65 issued on Decem- 
ber 23d, and the receipt issued therefor, did not as a matter of law constitute 
such waiver, but was a clear mistake made in ignorance of appellee’s rights under 
the policy. 

It is therefore ordered and adjudged that the judgment appealed from be, 
and the same is, affirmed. 


REINGOLD et al. v. NEW YORK LIFE INS. CO. et al. No. 8070. 
Circuit Court of Appeals, Ninth Circuit. Sept. 22, 1936. 
85 Federal Reporter (2d) 776. 
1. INSANITY. 

Receipt by insurer of proof of insured’s disability held, under terms of policy, 
condition precedent to waiver of premiums while policy was in force, even though 
insured was insane, especially where policy was assigned and assignee, who was 
insured’s brother, so far as insurer knew was sole owner of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. OPTION. 

Where insured selected option in life policy to have dividends accumulate at 
interest, and under terms of policy insurer, because of insured’s failure to exer- 
cise another option, was authorized upon default to apply cash surrender value 
of policy less indebtedness to insurer, to purchase of nonparticipating paid-up 
insurance, insurer held not required to apply cash surrender value less indebtedness 
to payment of premiums falling due thereon to prevent lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

4. INSURABILITY. 

Provision in life policy that all statements made by insured should, in absence 
of fraud, be deemed representations and not warranties, and no statement would 
void policy unless contained in written application indorsed upon, or attached to 
policy when issued, held to refer only to statements made before policy was issued, 
and not those made for purpose of procuring reinstatement of policy after lapse, 
so that insurer was authorized to cancel reinstatement made because of false state- 
ments as to insured’s insurability. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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5. REINSTATEMENT. 

Where insured made false statements to obtain reinstatement of life policy, 
insurer which relied upon such statements could cancel reinstatement even though 
insured was insane when she made them, where insurer had no notice of alleged 
insanity and relied upon insured’s statements. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. CANCELLATION. 

Where insured who had become insane after issuance of life policy made 
false statements as to her insurability so as to obtain reinstatement of lapsed 
policy, during lucid interval, insured was guilty of fraud and insurer could cancel 
reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

7. FRAUD. ‘ ; Sen 

Where assignee of life policy presented insurer with application for rein- 
statement of insured who became insane after issuance of policy, and assignee 
knew statements contained in application were false, insurer could cancel reinstate- 
ment on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Haney, Circuit Judge, dissenting. 2 ; ‘ ; ae . 

Appeal from the District Court of the United States for the District of 
Oregon; John H. McNary, Judge. 


Action by Harry Reingold, as guardian of the estate of Rose Reingold, an 
insane person, and another, against the New York Life Insurance Company and 
another. From an adverse decree, the plaintiffs appeal. 

Affirmed. 

Bischoff & Bischoff, of Portland, Ore., for appellants. 

Huntington, Wilson & Davis, of Portland, Ore., for appellees. 

Before Wilbur, Mathews, and Haney, Circuit Judges. 

MatueEws, Circuit Judge. 

Appellant Harry Reingold, as guardian of appellant Rose Reingold, an insane 
person (hereinafter called the insured), and the insured, by her said guardian, 
brought this suit against appellees New York Life Insurance Company (herein- 
after called the Company) and Ben Reingold. The complaint prayed for a decree 
adjudging and declaring that a certain insurance policy issued by the Company 
to the insured on, or as of, May 12, 1922, had not lapsed, as claimed by the Com- 
pany, but was in full force and effect; that the insured was entitled to the 
disability benefits provided for in the policy, from and after May 1, 1931, on which 
date, it was alleged, she became totally disabled; that an assignment of the policy 
by the insured to appellee Ben Reingold, dated June 1, 1922, was void and of no 
effect; and that Ben Reingold had no right, title, or interest in or to the policy. 

The suit was commenced in a state court of Oregon, and, on the Company’s 
petition, was removed to the District Court of the United States; it appearing 
from the petition that appellants are citizens of Oregon, that the Company is a 
citizen of New York, that there is a separable controversy between appellants 
and the Company, and that the matter in controversy, exclusive of interest and 
costs, exceeds $3,000. 

Appellees filed separate answers. Ben Reingold’s answer admitted all the 
allegations of the complaint and asked that a decree be entered as therein prayed 
for. The Company’s answer prayed for a decree in its favor adjudging and declar- 
ing that the policy in question had lapsed for nonpayment of the premium due 
May 12, 1932, and had not been reinstated; that purported reinstatements thereot 
in June, 1932, and June, 1933, were void and of no effect, and should be canceled; 
that the only right remaining to appellants under the policy was the right to have 
continued, nonparticipating term insurance in the sum of $4,914 for the period 
ending October 2, 1943, after which the policy should have no value whatever; 
and that appellants be enjoined from commencing or prosecuting any suit to enforce 
any other right under the policy. The District Court, after hearing the case, 
entered a decree as prayed for by the Company; also adjudging and declaring 
that appellee Ben Reingold had no right, title or interest in or to the policy. This 
appeal followed. 

The facts are not in dispute. Briefly summarized, they are as follows: 
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On May 23, 1922, the Company issued to the insured its policy No. 8,201,717, 
effective May 12, 1922, in the face amount of $5,000, payable to the insured’s 
executors, administrators, or assigns, or to her duly designated beneficiary. NO 
beneficiary was ever designated. The policy was issued pursuant to the insured’s 
written application, a copy of which was attached to and made a part of the 
policy. The insured was at that time 29 years of age. She was and is a resident 
of Oregon. Her application was executed in Oregon, and the policy was delivered 
to her in that state. 

The policy was issued, and the contract evidenced thereby was made, in con- 
sideration of a premium of $132 theretofore paid and a like premium to be paid 
annually thereafter, on the anniversary of the policy, during the life of the insured. 
This premium included an annual premium of $5 for double indemnity benefits, 
not here involved, and $8.30 for disability benefits. The Company, in and by the 
policy, agreed to pay to the insured 1 per cent. of the face of the policy ($10 per 
$1,000) each month during her lifetime and to waive the payment of premiums, 
if the insured became wholly and permanently disabled before the age of 60, 
subject to all the terms and conditions contained in section 1 of the policy. Section 
1 provides : 

“1. Disability Benefits shall be effective upon receipt at the Company’s Home 
Office, before default in the payment of premium of due proof that the Insured 
became totally and permanently disabled after he received this Policy and before 
its anniversary on which the Insured’s age at nearest birthday is sixty years. 
Disability shall be deemed to be total whenever the Insured becomes wholly dis- 
abled by bodily injury or disease so that he is prevented thereby from engaging 
in any occupation whatsoever for remuneration or profit, and under this contract 
disability shall be presumed to be permanent after the Insured has been continu- 
ously so disabled for not less than three months. * * * 

“2. Income Payments.—The Company will pay the Insured, or if such disability 
results from insanity will pay the beneficiary in lieu of the Insured, a monthly 
income of one per cent. of the face of the Policy during the lifetime of the Insured 
and the continuance of such disability. The first income payment shall become due 
on the first day of the calendar month following receipt of proof of total and 
permanent disability or proof of continuous total disability for three consecutive 
months, as above, and succeeding payments shall become due on the first day of 
each calendar month thereafter. Any income payments becoming due before the 
Company approves the proof of disability shall become payable upon such approval, 
and subsequent payments will be made as they become due. 

“3. Waiver of Premiums.—The Company will waive payment of any premium 
falling due after approval of such proof of disability and during such disability. 
Any premium due prior to such approval is payable in accordance with the terms 
of the Policy, but if due after receipt of said proof will, if paid, be refunded upon 
approval of such proof.” 

Section 2 of the policy provides that the proportion of the Company’s divisible 
surplus accruing thereon shall be ascertained annually; that, beginning at the end 
of the second insurance year, and on each anniversary thereafter, the surplus 
apportioned to this policy shall, at the option of the insured, be (a) paid in cash, 
or (b) applied toward payment of premiums, or (c) applied to purchase a paid-up 
addition to the sum insured, or (d) left to accumulate at interest and be with- 
drawable in cash by the insured on any anniversary of the policy; and that, if 
the insured fails to notify the Company in writing, within three months after the 
Company has mailed her a written notice of the amount of such dividend and the 
options available as aforesaid, which option she selects, the Company will apply 
such dividend to the purchase of a paid-up addition to the sum insured. 


In her application, attached to and made a part of the policy, the insured 
directed that dividends apportioned thereto should be left to accumulate at interest, 
subject to her order. She thereby selected, and notified the Company that she 
had selected, option (d) aforesaid. She never gave the Company any other or 
different notice. 

Section 3 of the policy provides that, after three full years’ premiums have 
been paid, and before default in the payment of any premium, the Company will 
lend to the insured, on the sole security of the policy, any sum desired, provided 
her total indebtedness to the Company shall never exceed the sum which, with 
6 per cent. interest to the end of the then current insurance year, shall equal the 
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cash surrender value of the policy, interest on such loan, at 6 per cent. being payable 
annually on the anniversary of the policy. 

Section 4 of the policy provides: 

“After three full years’ premiums have been paid, the Insured may, at the end 
of any insurance-year or within three months after any default in payment of 
premium but not later, surrender the Policy, and 

“(1) Receive its Cash Surrender Value; or 

“(2) Receive the amount of nonparticipating paid-up insurance which the cash 
surrender value at date of default less any indebtedness hereon will purchase, pay- 
able at the same time and on the same conditions as this Policy, but without dis- 
ability or double indemnity benefits. . . . 

“(3) If the Policy be not surrendered for cash or for paid-up insurance within 
three months after default in payment of premium, its cash surrender value at date 
of default, less the amount of any indebtedness, shall automatically purchase Con- 
tinued Insurance from the date of default for the face of the Policy plus any 
dividend additions and less any indebtedness to the Company. The Continued 
Insurance shall be without future participation and without the right to loans, cash 
surrender values, disability or double indemnity benefits.” 

Section 4 then states what the cash surrender value of the policy shall consist 
of, and how, at the end of each year, the cash surrender value, the amount of paid-up 
insurance it will purchase, and the term for which it will purchase continued insur- 
ance, shall be computed. To illustrate this, a table of surrender values is printed 
in the policy. 

Section 6 of the policy provides: “If any premium is not paid on or before the 
day it falls due the policy-holder is in default; but a grace of one month (not less 


than thirty days) . . . will be allowed for the payment of every premium after 
the first, during which time the insurance continues in force. . . . All premiums 
are payable on or before their due date, . . . At any time within five years after 


any default, upon written application by the Insured and upon presentation at the 
Home Office of evidence of insurability satisfactory to the Company, this Policy 
may be reinstated together with any indebtedness in accordance with the loan 
provisions of the Policy, upon payment of loan interest, and of arrears of premiums 
with five percent. thereon from their due date.” 

On June 1, 1922, the insured, by a written assignment executed in duplicate, 
assigned the policy and all her rights thereunder to appellee Ben Reingold. An 
executed copy of the assignment was delivered to and retained by the Company. 
The assignment, on its face, was absolute, and the Company had no knowledge or 
notice to the contrary until after this suit was commenced. Actually, the assign- 
ment was made to secure an indebtedness owing by the insured to Ben Reingold. 
This indebtedness was paid and, as between himself and the insured, Ben Reingold 
relinquished his interest in the policy prior to April 1, 1931, but the Company had 
no knowledge or notice of such relinquishment until Ben Reingold filed his answer 
in this case. 

Prior to April 1, 1931, the insured became insane and, by reason thereof, totallv 
and permanently disabled, within the meaning of the policy. She was under the 
care and treatment of physicians from April 1, 1931, until November 15, 1932. when, 
hy order of the proper state court, she was committed to the Oregon State Hospital 
for the Insane. There she remained until June 1, 1933, when she was temporarily 
paroled to the custody of appellee Ben Reingold. She was in his custody until Tune 
16, 1934, when she was returned to the State Hospital, where she has ever since 
remained. The Company had no knowledge or notice of the insured’s insanity or 
of her consequent disahility until September 26, 1933. 


The premium due May 12, 1932. was not paid on or prior to that date nor within 
the grace period of one month thereafter. On June 24, 1932, the insured and 
appellee Ben Reingold presented to the Company a written application, signed by 
the insured, for reinstatement of the policy and, at the same time, applied for a 
loan on the policy and, to secure such loan, delivered to the Company a policy loan 
agreement signed by insured and by Ben Reingold as assignee of the policy. The 
Company approved the application for reinstatement and made the requested loan. 
From the proceeds of this loan the insured and Ben Reingold paid the premium 
due May 12, 1932, with interest, a total of $132.98, and the policy was thereupon 
reinstated on the Company’s records. 

The premium due May 12, 1933, was never paid. On June 26, 1933, the insured 


me 
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and appellee Ben Reingold presented to the Company a written application, signed 
by the insured, for reinstatement of the policy. They did not then pay or offer to 
pay the premium due May 12, 1933, but requested an extension of time for making 
such payment. To secure such extension, Ben Reingold deposited with the Company 
$25 in cash, plus 20 cents interest, together with his promissory note for $107 pay- 
able September 12, 1933, with 5 per cent. interest from May 12, 1933. The note con- 
tained these provisions : 

“This note, together with Twenty-five and No/100 Dollars in cash is deposited 
with said Company not as payment of premium either in whole or in part, but upon 
the following special agreement: 

“First—That the above numbered policy has lapsed for the non-payment of 
the premium due on May 12, 1933 and application is being made for its reinstate- 
ment; That evidence of insurability satisfactory to the Company and payment of all 
defaulted premiums with interest are conditions precedent to the reinstatement 
which cannot be waived; That if, however, the Company finds the evidence of 
insurability satisfactory, then, although the policy shall not be reinstated until the 
full payment required for reinstatement is made, (1) the insurance called for by 
the policy shall be in force from the date of such finding until midnight of the due 
date of this note; and (2) if this note is paid on or before the date it will then be 
accepted by said Company as payment of said premium with interest, and there- 
upon and thereby said policy and all benefits thereunder shall be reinstated; but 
(3) if this note is not paid on or before the date it becomes due, it shall thereupon 
automatically cease to be a claim against the maker, and said Company shall retain 
said cash as part compensation for the rights and privileges hereby granted, and 
thereafter all rights under said policy shall be the same as if said cash had not 
been paid nor said application for reinstatement made. 

“Second.—That if the evidence of insurability is not satisfactory, this note shall 
be void and of no effect, and the Company will, upon demand and surrender of the 
receipt given therefor, return said cash.” 

The Company accepted this deposit and, subject to the special agreement just 
mentioned, approved the application for reinstatement last referred to. 

In each of the aforesaid applications for reinstatement, it was stated that the 
insured was, to the best of her knowledge and belief, in the same condition of health 
as when the policy was issued, and that, within the two years next preceding the 
date of such application, she had not had any illnesses, diseases, or bodily injuries, 
and had not consulted or been treated by any physician or physicians. These state- 
ments, made for the purpose of inducing the Company to reinstate the policy, were 
false and untrue, and were known by the insured and Ben Reingold to be false and 
untrue. The insured was, at the time of making each application, in greatly impaired 
health and, during each of said two-year periods, had had various illnesses and 
diseases and had been treated by numerous physicians, all of which she and Ben 
Reingold well knew. The Company, having no knowledge of their falsity, believed 
and relied on these statements. Had it known they were false, it would not have 
reinstated the policy, would not have made the loan and would not have accepted 
the deposit above referred to. 

Ben Reingold’s note was never paid. On September 26, 1933, he notified the 
Company that the insured was then and had been since April, 1931, totally disabled 
and mentally incompetent, and requested the Company to send him forms for 
making claim for disability benefits. The Company thereupon investigated and, for 
the first time, learned the facts regarding the insured’s mental and physical con- 
dition, and that the statements contained in the applications for reinstatement of 
the policy were false. Having learned these facts, the Company, on December 27,. 
1933, elected to rescind and did rescind all reinstatements of the policy, and notified 
the insured and Ben Reingold that it had done so, and that the policy had lapsed as 
of May 12, 1932. 

In order to restore the status quo between the Company and the insured as cf 
May 12, 1932, the Company deducted from the amount borrowed by the insured 
Irom the Company the amount paid by the insured to the Company from the pro- 
ceeds of that loan, thus reducing the insured’s indebtedness to $467.02. An indorse- 
ment to that effect was placed on the loan agreement, and copies thereof were sent 
to the insured and Ben Reingold. The Company also canceled Ben Reingold’s note 
and tendered back the $25.50 theretofore deposited with the Company, with 6 per 
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cent. interest, being a total of $26.08, which sum (said tender having been refused) 
the Company thereafter paid into the registry of the District Court. 

Dividend additions to the policy on May 12, 1932, amounted to $380.34. Its 
cash surrender value on that date was $575, plus the dividend additions, less the 
insured’s indebtedness to the Company, the net cash surrender value being 
$488.32. As the policy was not surrendered for cash or for paid-up insurance 
within three months after default, the Company applied its cash surrender value 
to the purchase of continued insurance from the date of default, for the face 
of the policy, plus the dividend additions, less the insured’s indebtedness to the 
Company, the amount of continued insurance so purchased being $4,914. The 
cash surrender value of the policy was sufficient to purchase this amount of 
continued insurance for the term of 11 years and 143 days from May 12, 1932; 
that is to say, until October 2, 1943. The Company so notified the insured and 
Ben Reingold on December 27, 1933. 


[1] Appellants thereupon commenced this suit and, from the decree therein, 
have brought this appeal. They contend that the policy has never lapsed, 
because, they say, there has been no default in the payment of any premium. 
They admit that the premiums due May 12, 1932, and May 12, 1933, were not 
paid on or before their due date, nor within the grace period provided in the 
policy, but they contend that non-payment of those premiums did not constitute 
default, because, they say, when the insured became totally and permanently 
disabled, as she did in 1931, she was by the terms of the policy, relieved from any 
obligation to pay further premiums. 

The policy does not so provide. It states that the Company agrees to 
waive the payment of premiums, if the insured becomes wholly and permanently 
disabled before the age of 60, subject to all the terms and conditions contained 
in section 1 of the policy. Section 1 provides that disability benefits shall be 
effective upon receipt, at the Company's home office, before default in the pay- 


ment of any premium, of due proof that the insured became totally and perma-’ 


nently disabled after she received the policy and before its anniversary on which 
her age at her nearest birthday is 60 years; that the Company will waive pay- 
ment of any premium falling due after approval of such proof of disability and 
during such disability; and that any premium due prior to such approval is 
payable in accordance with the terms of the policy, but, if due after receipt 
of such proof, will, if paid, be refunded upon approval of such proof. 


Thus the obligation to waive payment of premiums was conditioned upon 
1eceipt by the Company, at its home office, before default in the payment of any 
premium, of due proof of the insured’s disability, and approval thereof by the 
Company before such default. This was a condition precedent. Bergholm v. 
Peoria Life Ins. Co., 284 U. S. 489, 491, 52 S. Ct. 230, 76 L. Ed. 416: Massachusetts 
Mutual Life Ins. Co. v. Mayo (C. C. A. 9) 81 F. (2d) 661, 662: Chambers v. 
Franklin Life Ins. Co. (C. C. A. 5) 80 F.(2d) 339, 340; Fauer v. AStna Life Ins. 
Co. (C. C. A. 2) 70 F. (2d) 693, 695; Egan v. New York Life Ins. Co. (C. C. A. 5) 
67 F.(2d) 899, 900; Avery v. New York Life Ins. Co. (C. C. A. 5) 67 F.(2d) 442; 
Orr v. Mutual Life Ins. Co. (C. C. A. 8) 64 F. (2d) 561, 562: Pilot Life Ins. Co. v. 
Owen (C. C. A. 4) 31 F. (2d) 862, 865. 

The Company never received, at its home office or elsewhere, any proof of 
the insured’s disability, and never had any knowledge or notice thereof until 
September 26, 1933. There has, of course, been no approval of any such proof. 
Prior to September 26, 1933, two premiums had fallen due—May 12, 1932, and 
May 12, 1933—and had not been paid on or before their due date. The policy 
provides that all premiums are payable on or before their due date, and that, 
if any premium is not paid on or before the day it falls due, the policyholder 
is in default. The insured, therefore, was twice in default in the payment of 
premiums before the Company received any proof or had any knowledge or 
notice of her disability. Hence, by the terms of the policy, the Company’s 
obligation to waive payment of premiums never became effective. 

Appellants contend that, although there was no proof of disability and, 
therefore, no compliance with the condition upon which the payment of premiums 
was to be waived, such noncompliance was excused by the fact that the insured, 
being insane, was unable to make the required proof. This contention cannot 
prevail. The condition upon which the Company agreed to waive the payment 
of premiums was not that proof of disability should be made by the insured, 
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Lut that such proof should be received and approved by the Company before 
default in the payment of any premium. Whether such proof was made by the 
insured or by some one else was immaterial. As was said of a similar policy 
in Egan v. New York Life Ins. Co., supra: “The policy is plain and unambiguous. 
‘rhe contract clearly contemplates that, if for any reason the insured is unable 
to promptly make proof of his disability warranting the suspension of premiums 
and the payment of the annual [in this case, monthly] installments, some one 
else in interest must do so for him. This is a condition precedent necessary to 
be complied with to fix liability under the policy. It is very material to the risk 
tnat proof of total disability be furnished promptly and while the policy is kept 
in force by the payment of premiums. The provisions of the policy so requiring 
ure not to be considered waived or rendered inoperative simply because of 
misfortune overtaking the insured.” 


Here, the insured had two brothers—appellant Harry Reingold and appel- 


lee Ben Reingold—either one of whom might have made proof of her disability. 

3en Reingold was not only a brother of the insured, but was also the assignee 
of the policy and, so far as the Company knew, was ‘the sole owner thereof and 
the sole beneficiary thereunder. Moreover, even though the insured had had 
no relatives and had not assigned the policy, that fact would not authorize us to 
disregard the condition upon which the Company agreed to waive payment of 
premiums, or to substitute therefor some other or. different condition. We 
cannot rewrite the contract which the parties made, merely because, as it now 
turns out, one party would have been better off had they made a different con- 
tract. 

In Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 55 S. Ct. 154, 155, 79 L. Ed. 
398, cited by appellants, the insurer had agreed to waive the payment of prem- 
iums “if before attaining the age of sixty years, and while no premium on the 
policy is in default, the insured shall furnish to the company due proof that he 
is totally and permanently disabled.” Thus, in that case, the agreement to waive 
payment of premiums was conditioned upon proof being furnished by the insured 
himself. In the case at bar, there was no such condition. Furthermore, in the 
Johnson Case, there was no assignment of the policy and, therefore, no assignee 
who might have made proof of the insured’s disability The Johnson policy having 
been delivered in Virginia to a resident of Virginia, the Supreme Court held 
that it should be interpreted according to the law of Virginia, and that, under 
the law of Virginia, as declared in Swann y. Atlantic Life Ins. Co., 156 Va. 852, 
159 S. E. 192,* the insured’s nonperformance of the condtiion contained in the 
policy was excused by the fact that he had become mentally incompetent. The 
Supreme Court said: “In this situation we are not under a duty to make a 
choice for ourselves between alternative constructions as if the courts of the 
place of the contract were silent or uncertain. Without suggesting an independ- 
ent preference either one way or the other, we yield to the judges of Virginia 
expounding a Virginia policy and adjudging its effect. . . No question 
is here as to any general principle of the law of contracts of insurance ; 
with consequences broader than those involved in the construction of a highly 

svecialized condition. All that is here for our decision is the meaning, the tacit 
implications, of a particular set of words, which as experience has shown, may 
vield a different answer to this reader and to that one. With choice so 
‘balanced with doubt,’ we accept as our guide the law declared by the state where 
the contract had its being.” 

[2] The policy here involved was delivered in Oregon to a resident of Ore- 
gon and should be interpreted according to the law of Oregon. That state, how- 
ever, does not appear to have “declared” what its law is on this subject. It has 
not been shown to have adopted the Virginia rule which the Supreme Court 
followed in the Johnson Case. Even assuming its adoption, that rule is inap- 
plicable to this case, because, as we have seen the condition precedent contained 
in the present policy differs radically from that contained in the Johnson policy. 

The Johnson Case, therefore, is not in point here. Having no state statute or 
state court decision? to guide us, we determine for ourselves the rule of con- 


—_____., 


‘In the Swann Case, the insurer had agreed to waive payment of premiums “‘if, prior to 
attaining the rated age of sixty years, while this Contract is in full force the Insured shall 
furnish proof satisfactory to the Company that . he has become totally and permanently 
disabled.” 


*The Oregon cases cited by appellants [Stinchcombe v. New York Life Ins. Co., 46 Or. 316, 





218 The Insurance Law Journal, Vol. 88 [Feb., 1937 


struction to be applied in this case. The correct rule, we think, is that which 
the Circuit Court of Appeals for the Fifth Circuit applied in Egan v. New York 
Life Ins. Co. and Chambers v. Franklin Life Ins. Co., supra. See, also, Reynolds 
v. Travelers’ Ins. Co., 176 Wash. 36, 28 P. (2d) 310; Iannarelli v. Kansas City 
Life Ins. Co., 114 W. Va. 88, 171 S. E. 748. 

[3] Appellants contend that, to prevent a lapse, the Company should have 
applied the cash surrender value of the policy to the payment of premiums falling 
due thereon. The cash surrender value of the policy included dividends standing 
to the credit thereof. By the terms of the policy, the insured was entitled to have 
such dividends (a) paid in cash, or (b) applied to the payment of premiums, or 
(¢) applied to purchase paid-up additions to the sum insured, or (d) left to 
accumulate at interest. In her application, attached to and made a part of the 
policy, she selected option (d) and directed that her dividends be left to accumulate 
at interest. This direction was complied with. The insured never directed or 
authorized the Company to apply her dividends or any part of them to the payment 
of premiums. 

The cash surrender value of the policy included its loan value. By the 
terms of the policy, the insured was entitled to borrow, and the Company was 
required to lend to the insured, at her request, the whole or any part of the loan 
value of the policy. Such a loan was, in fact, applied for and obtained in June, 
1932. The policy did not authorize or direct the Company to apply the loan value 
of the policy or any part of it to the payment of premiums, nor did the insured, 
at any time, give any such direction or authorization. 

By the terms of the policy, the insured was entitled, upon surrender thereof, 
or default in the payment of any premium thereon, (1) to receive the cash sur- 
render value of the policy, or (2) to receive the amount of nonparticipating paid-up 
insurance which such cash surrender value, less any indebtedness to the Company, 
would purchase. If the insured failed, as she did fail, to exercise option (1) or 
option (2) within three months after such default, the Company was required to, 
and did, apply the cash surrender value of the policy, less the insured’s indebted- 
ness, to the purchase of continued nonparticipating term insurance. The Company 
was not authorized, much less required, to make any other application, disposition 
or use of the cash surrender value of the policy. It, therefore, had no right 
to apply such cash surrender value or any part of it to the payment of premiums. 
Williams v. Union Central Life Ins. Co., 301 U. S. 170, 180, 54 S. Ct. 348, 78 L. Ed. 
711, 92 A. L. R. 693; First National Bank v. State Life Ins. Go. (C. C. A. 5) 
80 F.(2d) 499, 501; Silverman v. New York Life Ins. Co. (C. C. A. 3) 66 F.(2d) 
554, 555; Walters v. Mutual Life Ins. Co. (C. C. A. 4) 64 F.(2d) 178, 181; Pilot 
Life Ins. Co. v. Owen, supra. 

[4] Notwithstanding the admitted falsity of the statements by which the 
insured and Ben Reingold induced the Company to reinstate the policy, appellants 
contend that the trial court erred in cancelling the reinstatements and declaring 
them void. In support of this contention, appellants cite a provision of the policy 
that: “All statements made by the Insured shall, in absence of fraud, be deemed 
representations and not warranties, and no such statement shall avoid the Policy 
or be used in defense to a claim under it, unless it be contained in the written 
application and a copy of the application is endorsed upon or attached to this 
Policy when issued.” It is thereupon argued that, since the false statements upon 
which the policy was reinstated were not contained in the application attached to 
the policy when issued, they could not be used by the Company in its defense. 

here is no merit in this contention. The cited provision refers to statements 
made before the policy was issued, not to those made for the purpose of procuring 
a reinstatement of the policy after a lapse. Holden v. Metropolitan Life Ins. Co., 
188 Mass. 212, 74 N. E. 337; New York Life Ins. Co. v. Buchberg, 249 Mich. 
317, 228 N. W. 770, 67 A. L. R. 1483; Linder v. Metropolitan Life Ins. Co., 148 
Tenn. 236, 255 S. W..43. 

[5, 6] Appellants contend that, being insane, the insured could not be charged 
with knowledge of the falsity of her statements, or be deemed guilty of having 
thereby committed a fraud. Thus it is contended that, while the insured may 
obtain equitable relief, the Company, which, without notice of her insanity, relied 
upon her false statements, can obtain no relief. We agree with the Texas Court 


80 P. 213, and Hoffman v. Employer’s Liability Assurance Corp., 146 Or. 66, 29 P.(2d) 557) 
do not involve, discuss, deal with, or throw any light on the question we are considering. 
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of Civil Appeals that: “such doctrine is monstrous and utterly untenable.” Rattner 
v. Kleiman, 36 S.W.(2d) 249, 251. Furthermore, the trial court found—and appel- 
lants do not question the finding—that the insured, though she had theretofore 
become insane, knew that the statements made in her applications for reinstatement 
were false. Thus, in effect, it was found that her false statements were made 
during lucid intervals. If so, she was guilty of fraud. Compare Sleicher v. 
Sleicher, 251 N. Y. 366, 167 N. E. 501. 

[7] It must also be remembered that the applications for reinstatement, though 
signed by the insured alone, were presented to the Company by appellee Ben 
Reingold, assignee of the policy and, so far as the Company knew, sole owner 
thereof and sole beneficiary thereunder. It is not claimed that Ben Reingold was 
insane. It is conceded by appellants and by Ben Reingold himself that the state- 
ments which he presented to the Company were known by him to be false. In 
presenting such statements, Ben Reingold perpetuated a fraud, either for his 
own benefit or for the benefit of the insured. To protect the beneficiary and deny 
relief to the victim of this fraud would be grossly inequitable. 

Decree affirmed. 

Haney, Circuit Judge, dissents. 


PRUDENTIAL INS. CO. OF AMERICA v. BIALKOWSKI. No. 4054. 
Circuit Court of Appeals, Fourth Circuit. Oct. 6, 1936. 
Rehearing Denied Nov. 9, 1936. 
85 Federal Reporter (2d) 880. 
2, CAUSE OF DEATH. 

In action on accidental death benefit provision of life policy, question as to 
cause of insured’s death is purely medical. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. CORONER. Om 

Coroner’s statement that immediate cause of insured’s death was “meningi- 
tis following a blow on head or from Otitis Media—he had both possible causes,” 
did not necessarily mean that insured had ear disease before he fell as regards 
right to recover under accidental death benefit provision of life policy where 
statement conclusively showed that coroner could not have had personal 
‘knowledge as to insured’s condition before his fall. 

(For other cas@s, see Insurance, Dec. Dig. § 665[5].) 

4. DISEASE. 

In action to recover on accidental death benefit provision of life policy, 
evidence held to support jury’s conclusion that meningitis that caused insured’s 
death was effect of injury sustained when he fell down flight of stairs. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Soper, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District 
of Virginia, at Richmond, at Law. 

Action by A. G. Bialkowski against the Prudential Insurance Company of 
America. The cause was removed by defendant to the District Court of the 
United States for the Eastern District of Virginia at Richmond. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Thomas B. Gay, of Richmond, Va. (Irvin G. Craig, of Richmond, Va., on the 
brief), for appellant. 

Thomas A. Williams, of Richmond, Va. (L. C. O’Connor, of Richmond, Va., 
on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Nortucort, Circuit Judge. 

This is an action at law instituted by the appellee, a citizen of the state of 
Virginia, herein referred to as the plaintiff, against the appellant, a New Jersey 
corporation, herein referred to as the defendant, in the law and equity court of 
the city of Richmond, Va., in May, 1934. The cause was removed, by the 
defendant, to the District Court of the United States for the Eastern District of 
Virginia, at Richmond. 

The plaintiff, as the named beneficiary in an insurance policy issued by the 
defendant, sued to recover accidental death benefits in the sum of $5,000, for the 
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death of plaintiff's bother, George J. Bialkowski, who died on November 18, 1933. 

The defendant promptly paid the $5,000 death benefit, provided for in the 
policy, but denied liability for accidental death. 

There was a trial before a jury in October, 1935, and a verdict returned in 
iavor of the plaintiff in the sum of $5,000, the question of interest having been, 
by stipulation, left to the determination of the court. At the conclusion of the 
plaintiff's evidence the defendant moved for a directed verdict, which motion 
was overruled. At the conclusion of all the evidence the defendant renewed its 
motion for a directed verdict and also moved the court to dismiss the case for 
want of merit. The court reserved decision upon these motions until after 
verdict and submitted the case to the jury. After the verdict the defendant 
renewed its motions and also moved in the alternative for a new trial. 

In March, 1936, the trial court overruled defendant’s motions and entered 
judgment for the plaintiff in the sum of $5,000, the amount of the verdict, with 
interest from May 7, 1934. From this action this appeal was brought. 

The pertinent clause in the policy sued upon reads as follows: “In addition 
tu the Insurance Under the Policy to which this rider is attached, and subject 
to the provisions of said Policy, the Company will pay at its Home Office as an 
Accidental Death Benefit, Five Thousand Dollars, to the Beneficiary or Bene- 
ficiaries under said Policy, or, if no Beneficiary be living when said Policy 
becomes a claim by death, to the executors, administrators or assigns of the 
Insured, immediately upon receipt of due proof that such death occurred during 
the continuance of said Policy while there was no default in the payment of 
premium, as a result, directly and independently of all other causes, of bodily 
injuries, effected solely through external, violent, and accidental means, of which, 
except in case of drowning or of internal injuries revealed by an autopsy, there 
is a visible contusion or wound on the exterior of the body, and that such death 
occurred within sixty days of the accident, provided, however, that no Accidental 
Death Benefit shall be payable if such death resulted from suicide—whether 
sane or insane; from having been engaged in military or naval service in time 
of war; or in csbimanian operations; or in aviation or aeronautics; or from a 
state of war, riot or insurrection; or directly or indirectly from bodily or 
mental infirmity or disease in any form.” 

The question presented on appeal is whether there was sufficient evidence 
to support the verdict of the jury. 

The evidence shows that the insured fell down a fligh? of steps on the 
evening of November 11, 1933, and was rendered unconscious from hitting his 
head. He was assisted to his home and was ill, vomiting profusely. He 
endeavored to return to his work but shortly went back to his home, where his 
condition grew steadily worse, until the early morning of November 17, 1933, 
when he suddenly screamed and became unconscious. A physician was called 
and the insured was removed to a hospital, where an operation was performed 
on his head, but he died the next day, November 18. 


About May 1, 1934, the insured’s body was exhumed and an autopsy per- 
formed. The doctor who made this examination testified that two fractures 
of the skull of the deceased were found. 


[1] There were a number of lay witnesses who testified that previous to his 
fall the insured was apparently in good health. While this testimony was 
undoubtedly competent, we must look to the evidence of medical experts as to 
the cause of insured’s death. A®tna Life Insurance Company v. Kelley (C. C. A.) 
70 F. (2d) 589, 93 A. L. R. 471. Such a question is purely medical. The expert 
testimony offered on behalf of the plaintiff was to the effect that the insured’s 
fall and consequent fracture of the skull caused meningitis, which was the 
immediate cause of his death. Three prysicians testified that, in their opinion, 
insured died as a result of the fall. These included the doctor who operated 
upon the insured and treated him in the hospital where he died, and the doctor 
who performed the autopsy. 

The defense introduced a doctor who gave it as his opinion, from the 
evidence as he had heard it, that the insured’s death was not the result of the 
fall, but was caused by a disease of the ear (otitis media) from which he was 
alleged to be suffering. Two other doctors testified for the defense as to the 
history of the insured’s health. 

The main reliance of the defense was upon a certificate of the coroner, Dr. 
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Jas. M. Whitfield, that was filed with proofs of death by the plaintiff and a 
certificate of death filed under the Virginia laws by the coroner. In the proof 
of death certificate the coroner in answer to the question, “what was the immediate 
cause of death?” stated “Meningitis—-following a blow on head—or from Otitis 
Media—he had both possible causes.” In the same certificate Dr. Whitfield stated 
that he had never been consulted by the deceased or any relation or friend for 
the condition which caused insured’s death. In the death certificate the coroner 
stated that he attended the deceased from November 17 to November 18, 1933, and 
in response to the clause in the death certificate blank, “If death was due to exter- 
nal causes (violence) fill in also the following:” gave the date of the injury as 
“11-11-1933.” 

It is contended on behalf of the defendant that the plaintiff, having filed proofs 
of death showing that insured was suffering from otitis media at the time of his 
fall, is bound by that statement unless it is shown that such statement was made by 
mistake or under misapprehension of the facts. 

The coroner, Dr. Whitfield, was not called as a witness by either the plaintiff or 
the defendant, and no effort was made by the plaintiff to show the source from 
which the statements in the certificates were derived. The defendant’s theory that 
the certificates of the coroner showed that insured had otitis media at the time of 
the fall seems to have been adopted by the trial judge, who gave the jury, in 
response to an inquiry from its members, the following instruction: 

“The court further charges the jury that in the proofs submitted by the plain- 
tiff to the defendant company, it was stated that at the time of his fall the insured 
was suffering from otitis media, a disease which the evidence shows to be an 
infection of the middle ear, and that such infection was one of two possible causes 
of the meningitis which caused his death, and, in this connection, the court further 
\charges the jury that the plaintiff is bound by this statement and it must be taken 
by the jury as an established fact in this case. unless they further find that the 
plaintiff has shown by a preponderance of the evidence that the statement was made 
by mistake or under a misapprehension of the facts concerning the insured’s physical 
condition at the time of the fall.” 

“T don’t know to what extent, but I assume that will clarify the difficulty you 
have. That fact is taken as an established fact unless the plaintiff has shown one 
or two qther matters referred to there, and in determining whether or not the 
plaintiff has met that requirement you are to take into consideration and weigh 
all the evidence before you that throws light upon that question. I again caution 
vou gentlemen that you are to read the entire charge and be governed by the charge 
as a whole rather than any one particular part of it.” 

An examination of the testimony shows that the only evidence that the deceased 
had a disease or inflammation of the middle ear is the certificate of the coroner and 
the opinion of one of the defendant’s medical experts who had never examined the 
insured. 

|3] A study of the coroner’s statement does not show conclusively that the 
insured had the disease of the ear at the time he fell. The statement that the imme- 
diate cause of death was “meningitis—following a blow on head—or from Otitis 
Media—he had both possible causes,” does not necessarily mean that he had the ear 
disease before he fell. The only certain deduction from this statement is that he 
had both meningitis and otitis media at the time of his death. In addition to this 
the other statements in the coroner’s certificates show conclusively that he could 
not possibly have had any personal knowledge as to insured’s condition before the 
fall for he states that he had never examined or treated the deceased before he 
went to the hospital, and only after that did he examine him. 

It is admitted in the brief filed on behalf of the defendant that proof of clam 
must be considered as a whole (Mutual Ben. Life Insurance Co. v. Newton, 22 Wall 
[89 U. S.] 32, 22 L. Ed. 793), and when this is done we do not think the only con- 
clusion that can be reached is that insured was suffering from otitis media at the 
time of his fall. 

The law governing cases of this character is discussed in Landress v. Phoenix 
Mutual Life Insurance Company, 291 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 934, 90 A. 
L. R. 1382. There Mr. Justice Stone cites with approval a decision of the Circuit 
Court of Appeals for the Eighth Circuit (Western Commercial Travelers’ Ass’n v. 
Smith, 85 F. 401, 404, 40 L. R. A. 653), in which latter case Sanborn, C. J. said: 
“If the death was caused by a disease which was not the result of any bodily 





222 The Insurance Law Journal, Vol. 88 [Feb., 1937 


infirmity or disease in existence at the time of the accident, but which was itself 
caused by the external, violent, and accidental means which produced the bodily 
injury, the association was equally liable to pay the indemnity. In such a case, the 
disease is an effect of the accident, the incidental means produced and used by the 
original moving cause to bring about its fatal effect, a mere link in the chain of 
causation between the accident and the death, and the death is attributable, not to 
the disease, but to the causa causans, to the accident alone.” 

[4] There was ample evidence to support the conclusion, evidently reached by 
the jury, that the meningitis that caused the death of the insured was the effect of 
the fall. 

Where there is a conflict in the expert evidence presented at the trial, the cause 
is properly submitted to the jury. New Amsterdam Casualty Company v. Shields 
(C. C. A.) 155 F. 54. See also, Continental Casualty Co. v. Willis (C. C. A.) 28 
F.(2d) 707, 61 A. L. R. 1069. 

The instructions of the judge were favorable to the defendant to an extent that 
bordered on error, but certainly the defendant cannot complain of that fact. 
Under the instructions as given, the jury resolved the issue in favor of the plaintiff. 
Unless clearly compelled to do so, courts are loath to invade the province of juries 
in settling questions of fact. 

The judgment is affirmed. 

Soper, Circuit Judge dissents. 


JONES v. TRAVELERS PROTECTIVE ASS’N OF AMERICA. No. 3920. 
District Court, S. D. Florida, Jacksonville Division. Aug. 19, 1936. 
15 Federal Supplement 1077. 
1. ESTOPPEL. 


Where conduct of insurance company has been misleading, ordinary principles 
of election, estoppel, and waiver apply to preclude company from setting up for- 
feiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. WAIVER. 

Where insurer solicited payment of past-due assessments by certain date, and 
informed insured that it would be necessary to add amount of past-due assess- 
ment to semiannual dues on such date, insurer waived default by such extension of 
time, and beneficiaries were entitled to recover when insured was killed within 
extended time, and after notice of waiver. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


Action by Marie Russell Jones, a widow, on a policy of insurance, against 
the Travelers Protective Association of America, a corporation. On defendant’s 
demurrer to plaintiff’s replication. 

Demurrer overruled. 

W. McL. Christie, of Jacksonville, Fla., for plaintiff. 

Marks, Marks, Holt, Gray & Yates, of Jacksonville, Fla., for defendant. 

Strum, District Judge. 


Defendant Travelers Protective Association issued to Cornelius Frazier Jones 
a certificate of membership and insurance in said association, by which the defend- 
ant promised to pay insured’s beneficiary the sum of $5,000 in event of the death 
of the insured exclusively from bodily injuries sustained through external, violent, 
and accidental means. Insured died on June 17, 1933, from injuries thus sustained 
on June 15, 1933. Defendant denies liability, and insured’s beneficiary sues to 
recover on the policy. 

The policy and by-laws of the defendant require the insured to pay semiannual 
dues in amount of $7.50, and such special assessments as might be properly levied. 
The by-laws of the defendant (article 9, § 4) further provide: “Any member 
failing to pay the assessment levied as aforesaid within the time herein provided 
shall cease to be a member of this Association in good standing and he and his 
beneficiary shall cease to be entitled to any benefit or benefits under his certificate 
of membership. Should a member default in the payment of any assessment 
levied hereunder and within thirty days after such default make payment as 
herein directed of the assessment levied, his membership shall be restored to 
good standing, but neither the member nor his beneficiary shall be entitled to any 
benefit or benefits should the member be injured fatally or otherwise during the 
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period the member is in default of the payment of any assessment levied under 
this section.” 

Insured had paid his semiannual dues to and including June 30, 1933. In April, 
1933, a special assessment was levied payable on or before May 15, 1933, which 
insured had not paid at the time of his death. 

On June 1, 1933, however, the defendant mailed, and on June 5, 1933, the 
insured received, a notice captioned: “Special Assessment $2.00; Semi-Annual Dues 
$7.50; Special Notice; Due and payable on or before June 30, 1933. $9.50 will put 
you in good standing to December 31, 1933.” The body of the notice states : “Above 
you will find a Special Notice for Assessment and Semi-Annual Dues. At the 
time this was mailed we had not received your remittance for the Special Assess- 
ment of $2.00 due on May 15th. It will be necessary therefore, that you add this 
amount to your remittance for the Semi-Annual Dues, otherwise your State Secre- 
tary cannot issue you a receipt for the Semi-Annual Dues. We are pleased to say 
that a very small percentage neglected to remit for the Special Assessment and 
you are given this opportunity of paying it at this time with the Semi-Annual 
Dues.” (Italics supplied.) 

Defendant contends that the policy went into default May 16, 1933, and 
remained so because the assessment was not paid prior to insured’s injury. Plain- 
tiff contends that the default was waived by the extension of time for payment, 
and that defendant is estopped to assert it. 


[1] Where the conduct of an insurance company has been misleading, the 
ordinary principles of election, estoppel, and waiver apply to preclude the company 
setting up a forfeiture. In New York Life Ins. Co. v. Eggleston, 96 U. S. 572, 
577, 24 L. Ed. 841, 843, it is said: “Forfeitures are not favored in the law; and 
* * * courts are always prompt to seize hold of any circumstances that indicate 
an election to waive a forfeiture, or an agreement to do so on which the party 
has relied and acted. Any agreement, declaration, or course of action, on the 
part of an insurance company, which leads a party insured honestly to believe 
that by conforming thereto a forfeiture of his policy will not be incurred, fol- 
lowed by due conformity on his part, will and ought to estop the company from 
insisting upon the forfeiture, though it might be claimed under the express letter 
of the contract.” The doctrine was originally adopted in Knickerbocker L. Insur- 
ance Company v. Norton, 96 U. S. 234, 24 L. Ed. 689, and was approved in Phoenix 
Mut. L. Insurance Company v. Doster, 106 U. S. 30, 37, 1 S. Ct. 18, 27 L. Ed. 65, 
and numerous subsequent cases. 

[2] It cannot be disputed that the effect of the notice of June Ist was to grant 
the insured the privilege of paying the assessment on or before June 30, 1933. 
The notice issued to a member known by the company to be in default by the 
strict letter of its by-laws, but in unmistakable terms it solicited payment of the 
past-due assessment on or before June 30, 1933, telling insured that he was given 
the opportunity to pay it up to that time, and that such payment would put him 
in good standing for six months thereafter. Why issue such a notice, unless to 
abrogate the existing defaults as of June 1, 1933, the date of the notice? The 
notice states that it will be necessary that the insured add the amount of the 
special assessment to the semiannual dues, due June 30, 1933, “otherwise your 
State Secretary cannot issue you a receipt for the semi-annual dues.” The natural 
understanding of this language is that, if the special assessment is paid with the 
semiannual dues on or before June 30, 1933, insured would not be regarded as in 
default, and the secretary would issue a receipt showing the policy in full force. 

Defendant’s offer contained in this notice was. not that it would “restore” the 
policy effective upon payment of the assessment if before June 30, 1933, thus treating 
the policy as in default until actual payment of the assessment, but its notice simply 
stated that “payment of $9.50 will put you in good standing until December 31, 
1933,” and further “you are given this opportunity of paying it (the assessment) 
with the semi-annual dues,” which were due on June 30, 1933. Upon receipt of the 
notice, the insured became entitled to rely on the extension so granted and to pay 
according to the terms of the notice. For what other purpose did the notice issue? 
Lo extension still had 15 days to run when insured was fatally injured on June 15, 

33. 

Until the extension was granted, insured was undoubtedly in default from May 
16, 1933. But when on June 1, 1933, he was notified that he was given the oppor- 
tunity of paying on or before June 30, 1933, such action of the company was contrary 
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to and inconsistent with an intention on its part to claim a forfeiture during the 
extension thus granted. Extension of the time for payment until June 30, 1933, 
was necessarily an acknowledgment by the defendant that the insured was still 
entitled to the benefits of the policy until that time. The defendant will not be 
heard to affirmatively grant the insured an extension of time within which to pay, 
and then claim he is in default during the extension. The extension had not 
expired when the insured was injured. By granting the extension of time, defend- 
ant elected to treat the policy sued on as a valid and subsisting obligation until 
expiration of the extension, and waived the default theretofore existing, having 
knowledge of all the facts. Murray v. Home B. L. Ass’n, 90 Cal. 402, 27 P. 309, 
25 Am. St. Rep. 133; Knickerbocker L. Insurance Company v. Norton, 96 U. S. 234, 
24 L. Ed. 689: McGowan v. Northwestern Legion of Honor, 98 Iowa 118, 67 N. W. 
89; Modern Woodmen v. Tevis (C. C. A.) 111 F. 113; Grand Lodge v. Lachmann, 
:99 Ill. 140, 64 N. E. 1022; Farmers Mutual Life Protective Ass’n v. Elliott, 4 Ga. 
App. 342, 61 S. E. 493; 45 C. J. 107, 159, et seq.: Decennial Digest, Insurance, § 755. 

If insured had sustained injuries between May 16 and June 1, 1933, when the 
policy .was in default, a materially different question would be presented. But such 
is not the case. On June 1, 1933, when the extension was granted, insured was in 
good health. It was after defendant had extended the time of payment, and before 
expiration of the extension, that insured was fatally injured. 

n Hope vy. Travelers’ Protective Ass’n, 130 S. C. 381, 126 S. E. 45, and Red 
‘Cloud Tribe v. Wilson, 164 Va. 178, 178 S. E. 685, and other cases relied upon by 
defendant, there had been no affirmative extension of time for payment. There 
was a simple failure of the insured to pay his dues, and his injury occurred while 
he was in default. Here there was an affirmative extension of time within which 
the insured was gr ranted the privilege to pay, and within which extension insured 
received his injuries. Other cases relied on bv defendant involve instances in 
which a notice merely requesting payment of dues was sent out subsequent to 
default, and not as here, an affirmative extension of time within which to pay. 

Plaintiff's replications asserting waiver and estoppel based upon the notice of 
June Ist are good, and defendant’s demurrer thereto is overruled. 


WILSON v. JEFFERSON STANDARD LIFE INS. CO. No. 469. 
District Court, W. D. Kentucky, Paducah Division. Sept. 17, 1936. 
16 Federal Supplement 200. 
5. PRESUMPTION. 

Where proof of insured’s death was based on presumption arising from seven 
years’ absence, and it was not shown that insured was engaged in dangerous occupa- 
‘tion or that he was last known to be in place where death would probably result 
from an accident, insurer held not liable under double indemnity provision of life 
policy but only for amount in case of death from ordinary causes. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Action by L. L. Wilson, administrator of the estate of Reed R. Trail, against 
the Jefferson Standard Life Insurance Company, wherein plaintiff filed a motion 
for a new trial to set aside a previous judgment dismissing his petition. 

Motion granted, and judgment for plaintiff. 

Charles Ferguson, of Smithland, Ky., for plaintiff. 

Bruce & Bullitt and R. Lee Blackwell, all of Louisville, Ky., for defendant. 

Hamiron, District Judge. 

This case is pending before me on motion of the plaintiff for a new trial to set 
aside the judgment entered on August 22, 1936, dismissing plaintiff’s petition with- 
out prejudice. I have concluded after a re- -examination of the case that the 
judgment complained of should be set aside and one entered for the plaintiff. 

This action was originally instituted in “ hi an circuit court in Livingston 
gounty, Ky., on July 30, 1935, by plaintiff, L. L. Wilson, as administrator of the 
estate of Reed R. Trail, deceased, seeking to recover from the defendant, Jefferson 
Standard Life Insurance Company, the sum of $5,000 on a policy issued December 
31, 1925, No. 263,979. 

Alternative relief was asked in the sum of $2,500 if Trail’s death was not acci- 
dental. The claim on the policy was based on a presumption of death due to 
absence and disappearance of Reed Trail from his place of residence without being 
heard from by those who would be expected to hear from him if living. This suit 
was removed from the state court to this court on the ground of diversity of citizen- 
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ship, and thereafter, by agreement of parties, a jury was waived and the case tried 
before the court. 

Reed R. Trail was born January 25, 1904, and lived with his father and mother 
in Livingston county, Ky., until their death; his mother having died some time in 
1920, and his father in 1923. He has a one-third interest, worth approximately 
$4,000, in 529 acres of land in Livingston county, Ky., which he owned jointly with 
his sisters, Mrs. Opha Wilson and Miss Edna Trail. 

In January, 1928, he was living at the home of his sister and brother-in-law, 
Mr. and Mrs. L. L. Wilson. Early in January, 1928, he left there in his own auto- 
mobile, taking with him two friends, L. W. Gardner and Harvey Dunn. The trio 
first went to St. Louis, Mo., then to Memphis, Tenn., and thereafter to Corsicana, 
‘Tex., where they separated. and Trial went to Shawnee, Okl. His brother-in-law, 
the plaintiff, received from him a letter written on the stationery of the Hotel 
Walcott, Shawnee, Okl., dated March 24, 1928. as follows: 

“Mr. L. L. Wilson 

“Smithland, Ky. 

“Dear Lewis: f 

“How is everybody getting along back home. I was up to Tulsa yesterday and 
day before and that sure is a nice town. I believe there is more going on in Tulsa 
than any place I’ve ever been. We are down in Shawnee now. Paul took me 
through the Semionole oil fields the largest in the country it is thirty-five miles long 
and nine miles wide, wells just as thick as they can drill them; it certainly is a sight 
worth seeing. Lewis, I got me a job at last. You know Paul Turner I was telling 
you about, he is a drilling contractor and is moving his riggs down in West Texas 
the first of next week. It will take about a week to move them, and he said if I 
wanted to go down there with him he would give me a job. It will pay $200.00 
or $250.00 a month, and Paul said he would teach me the drilling end of it, which 
would take six or eight months to learn, then I ought to be able to make some good 
money. I heard Paul turn down a job yesterday at $800.00 a month going to work 
for another fellow, so it must be a pretty good thing to know. Lewis, I may have 
to have a little more money to get me down their and hold me over till I go to 
work, for it will be about a week before he can get everything ready to start to 
work then as soon as I can make any I will start paying it back. I don’t want to 
miss this chance because it sounds like a good thing to me. Lewis, I will write you 
again in a day or two and tell you where I am and how I’m getting along, guess we 
will be leaving here about Monday. How is Dode and Jimmie getting along. Give 
everybody my regards. 

“Reed.” 

This letter was not answered and none of his relatives again heard from him. 
His brother-in-law had a power of attorney to act for him in the management of his 
property, and also paid the insurance premiums on the policy which is the subject of 
this litigation. 

The plaintiff was, by proper orders of the Livingston county court, on July 19, 
1930, duly appointed administrator of the estate of Reed R. Trail, and thereafter. 
hefore the institution of this action, filed proofs of death with the defendant, and 
it declining to pay the sum alleged to be due under the policy, this action was 
instituted, 

The plaintiff inquired of Gardner and Dunn as to the whereabouts of Trail, and 
neither was able to give any information concerning him. He also wrote persons 
in Texas without being able to find a trace of him. No inquiry was made at 
Shawnee, Okl., nor was any effort made to locate or communicate with Paul Turner. 
referred to as a companion in his last letter home. No attempt was made to trace 
Trail’s automobile or to locate him through police departments. The inquiries were 
a of Trail’s kinspeople and a meager correspondence was had with persons in 

exas, 

When I first considered this case, I was of the opinion that the duty rested on 
the plaintiff tog show a search, or make inquiries at Shawnee. Okl., the last known 
place of Trail’s whereabouts; but after further consideration of the subject and 
extant law in relation thereto, I have concluded this is unnecessary. 

[1] The defendant insists that the plaintiff, a brother-in-law of the deceased and 
the husband of one of the beneficiaries of the estate, is an incompetent witness, and 
that his two sisters likewise are incapable of testifyi ing. 

Section 606 (2) of the Kentucky Civil Code of Practice provides (with some 
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exceptions not material here) : “No person shall testify for himself concerning any 
verbal statement of, or any transaction with, or any act done or omitted to be done 
by an infant under fourteen years of age, or by one who is of unsound mind or dead 
when the testimony is offered to be given except for the purpose, and to the extent, 
of affecting one who is living, and who, when over fourteen years of age and of 
sound mind, heard such statement, or was present when such transaction took place, 
or when such act was done or omitted.” 
As construed by the Court of Appeals of Kentucky, this section makes incom- 
etent as witnesses the sisters of the deceased. they being beneficiaries of his estate. 
he plaintiff undertakes to avoid the inhibition of the Kentucky Code as to these 


witnesses on the ground of necessity, because the presumption of death by reason of 
absence must be established by showing the absent one has not communicated with 
relatives or friends, and that the sisters, the beneficiaries of the estate. are the 
nearest of kin and the only ones who could testify as to noncommunication. No 
such exception is found in the Code, and the necessity of applying it, if such were 
proper, does not appear in this case, 


The beneficiaries of one presumptively dead may have others competent to 
testify to make a diligent search, which would make easy the determination of the 
essential facts. The Kentucky decisions make incompetent the testimony of the 
next of kin and _ beneficiaries. Penick v. Metropolitan Life Insurance Company, 
220 Ky. 626, 295 S. W. 900; Equitable Life Assurance Society v. Bailey, 203 Ky. 339, 
262 S. W. 280, 39 A. L. R. 160; Prudential Insurance Co. vy. Hodge’s Adm’x, 232 
Ky. 44, 22 S.W.(2d) 435; North American Accident Insurance Company v. Caskey’s 
Adm’r, 218 Ky. 750, 292 S. W. 297; Combs v. Roark, Adm’r, 206 Ky. 454, 267 S. W. 
210. 

The plaintiff, the husband of one of the beneficiaries, is a competent witness in 
this case. Section 606 (1) of the Kentucky Civil Code of Practice provides: 
“Neither a husband nor his wife shall testify while the marriage exists or after- 
wards concerning any communication between them during marriage. Nor shall 


either of them testify against the other. Nor shall either of them testify for the 


other, * * * except in actions which might have been brought by or against the 


wife, if she had been unmarried, and in such actions either, but not both, of them 
may testify.” 

[2] The representative of an estate is competent to testify of transactions and 
conversations with a decedent, unless he is interested in the recovery, and his 


interest must be certain and vested at the time he is offered as a witness, Combs 
v. Roark, supra; Swineboard v. Bright, 119 Ky. 684, 62 S. W. 484; Bannon v. 
Patrick Bannon Sewer Pipe Co., 136 Ky. 556, 569, 119 S. W. 1170, 124 S. W. 843; 
Hicks et al. v. Oak’s Adm’r, 233 Ky. 27, 24 S.W.(2d) 917; Farmers’ Exchange 
Bank v. Moffett, 256 Ky. 160, 75 S.W.(2d) 1063. The administrator, plaintiff 


here, has no present interest in the estate of the decedent. It has been urged that 
even though he is disqualified to testify for his wife, he is a competent witness 


for the other beneficiary, his wife’s sister. However, if he is incompetent to 
testify for one, he is likewise disqualified to testify for the other. The interest of 


the two sisters is inseparable; both or neither must recover. Dunbar v. Meadows, 
165 Ky. 275, 176 S. W. 1167. 

[3] If plaintiff’s wife had been unmarried, she could have qualified as admin- 
istratrix of her deceased brother’s estate, and thereafter prosecuted this action; 
therefore, this case falls within one of the expressed exceptions of section 606 and 
there is no bar to the competency of the plaintiff as a witness. Louisville & N. 


v. Hall, 143 Ky. 497, 136 S, W. 905; Walker’s Assignees v. Walker (Ky.) 114 


S. W. 338; Howard v. Tenney, 87 Ky. 52, 7 S. W. 547; Taylor, Jr., & Sons v. 
Johnson (Ky.) 99 S. W. 320. 

With plaintiff’s testimony in the record, and that of the two sisters excluded, 
it is substantially shown the insured was unmarried and lived at the home of the 
plaintiff in Smithland, Ky. He owned real estate jointly with his sisters, and in 
January, 1928, voluntarily left the place of his residence to tempararily go else- 


where, and since that time has not returned. He was last heard from on March 


24, 1928. By the English Common-Law, since James I, the continuous absence from 
a person’s place of residence for a period of seven years, during which time 
nothing is heard from him, establishes a presumption of death, which is open to 
rebuttal by proof of counter presumptions. The English rule generally prevails 
in this country, and in most states is a subject of statutory law. 


Lif 


Life] Wilson v. Jefferson Standard Life Ins. Co. 227 


There are two distinct rules of burden of proof prevailing in the United 
States in establishing the presumption of death by reason of seven years continuous 
absence. One rule requires the plaintiff to show diligent search and inquiry of all 
available sources of information. The other requires only a showing of an 
absence from the place of residence for seven years without intelligence concerning 
the absentee. 

The Kentucky Statute on the subject, Carroll’s 1930 Edition, § 1639, provides: 
“If any person who shall have resided in this state, go from and do not return to 
this state for seven successive years, he shall be presumed to be dead, in any case 
wherein his death shall come in question, unless proof be made that he was alive 
within that time.” 


It will be noted this statute does not’ require search before the burden of 
proof shifts. 


In all “disappearance” cases, it is obvious there can be no direct evidence of 
death; otherwise it would not be such a case. The proof must in all such cases 


be circumstantial, and obviously the circumstances will vary. 


[4] The plaintiff establishes the presumption of death under the Kentucky 
statute when he shows by competent evidence a continuous unexplained absence 
for a period of seven years. At the close of the period the presumption of the 
continuance of life is overcome and the burden shifts to the other side. 

Judge Cochran, in Wiggins v. New York Life Insurance Co. (D. C.) 2 F. 
Supp. 365, construed the Kentucky statute to mean diligent search was not required 
to establish the presumption of death, and in his opinion reviewed all the Kentucky 


cases on the subject. The defendant claims in a later case the Kentucky Court of 
Appeals, in National Life & Accident Insurance Co. v. Pate, 246 Ky. 186, 54 
S.W.(2d) 663, departed from its earlier decisions and construed the Kentucky 
statutes and the applicable common-law principle to require a showing of diligent 
search before the presumption of death from absence was established. An 


examination of the cited case reveals that defendant’s counsel misapplied it. The 
facts showed the insured was temporarily in Paducah, Ky., when the policy was 
issued, His place of residence was Detroit, Mich. There was proof he had 
been absent from Paducah, Ky., for several years, but there was entire absence 
of proof as to the insured’s disappearance from Detroit. Equitable Life Assur- 
ance Society v. Sieg, 74 F.(2d) 606 (C. C. A. Sixth Circuit). 

In the case of Penn Mut. Life Insurance Company vy. Tilton, 84 F.(2d). 10, 13 


(C, C. A, Tenth Circuit), the court stated the the rule of presumption of death 


from seven years unexplained absence as follows: “The presumption of death from 
unexplained absence is a familiar doctrine. In the absence of a controlling statute 
providing otherwise, it is presumed in law that a person continues to live seven 
years after his unexplained disappearance, and, if he is not seen alive and his 
relatives, associates, or friends with whom he would naturally communicate receive 
no word from him, the presumption of life terminates at the end of such period 
and that of death arises.” 


In the case of Modern Woodmen of America vy. Michelin, 101 Okl. 217, 225 P. 
163, 167, 36 A. L. R. 971, the court said: “Should the mother have made more dili- 
gent search for her son? The result in this case is only mercenary, and it is worth 
the same number of dollars to the company as to the plaintiff that the insured be 
located. With knowledge of all facts which the mother had, and knowing this suit 
was to be filed, the company refused to make search. In its reply brief, and as 


reason for not making search, the company says: “We have located the insured in 
numerous cases stich as this, but can no longer attempt to do so, and did not make 
such attempt in this case, because the cost is prohibitive when intrusted to agencies 
which specialize in. such work.’” 

_ [5] The policy sued on in this action provides for the payment of $2,500 in case 
of death from ordinary causes, and $5,000 for death resulting from accidental 
causes. The presumption is as strong, if not stronger, that the deceased died from 
ordinary causes as from accidental ones. There is no showing that the insured was 
engaged in a dangerous or hazardous occupation or that he was last known to be 
in a place where death would probably result from an accident. The recovery will, 
therefore, be limited to $2,500. 

The motion of the plaintiff for a new trial will be granted, and the judgment 


heretofore entered in this action set aside. Judgment for the plaintiff will be 
entered in accordance with this opinion. 
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EQUITABLE LIFE ASSUR. SOC. a THE UNITED STATES v. FOSTER. 
6 Div. 890. 
Court of Appeals of Alabama. March 10, 1936. 
Rehearing Denied June 30, 1936. 
170 Southern Reporter 76. 
2. AGENCY. 

Insurer which made group patron to which group disability policy was issued 
agent of insurer in adjustment of claim made by insured employee held bound by 
knowledge of group patron that no premiums had been paid on policy after desig- 
nated date and that policy had lapsed as to insured employee after that date. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. PROOF OF DISABILITY. 

Insurer under group disability policy accepting and retaining proofs of disabil- 
ity which showed that disability did not occur until after policy had lapsed and 
denying claim on sole ground that insured was not disabled within policy waived 
defect in proofs and was liable on policy, where proofs were filed within one 
year from commencement of disability as required by policy and within life of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

4. WAIVER. 

In action on group disability policy, group policy and certificate issued to 
insured thereunder held properly admitted under pleadings raising sole question 
whether insured waived due proofs of disability. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; Gardner 
Goodwyn, Judge. 

Action to recover disability benefits under a group policy of insurance by 
Herbert Foster, non compos mentis, suing by his next friend, Lucy Foster, against 
the Equitable Life Assurance Society of the United States. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Equitable Life Assurance Society of 
the U. S. v. Foster (6 Div. 5) 170 So. 79. 

Howze & Brown, of Birmingham, for appellant. 

Moore & Green, of Bessemer, for appellee. 

Rice, Judge. 


“Suit by Herbert Foster, suing by next friend, against the Equitable Life 
Assurance Society of the United States, upon a group policy of insurance, entered 
into by the appellant with the Sloss-Sheffield Steel & Iron Company, wherein the 
employees of said company were insured under the terms of said group policy 
against total and permanent disability by reason of bodily injury or disease. 

“The plaintiff was an employee of said Sloss-Sheffield Steel & Iron Company 
while said group policy was in force, and, in accordance with the terms and condi- 
tions of the policy, was insured thereby against total and permanent disability. 
To evidence the fact that the plaintiff was so insured, the appellant duly issued 
to him an individual certificate, which was numbered 3556-618. 

“The plaintiff alleges in his complaint that on May 1, 1932, while said group 
policy was in full force and effect, he became ‘totally and permanently disabled 
before attaining the age of sixty by bodily injury or disease, and will thereby pre- 
sumably be continuously prevented for life from engaging in any occupation or 
performing any work for compensation of financial value.’ Plaintiff avers that 
the defendant was given due proof of such total and permanent disability prior 
to the filing of this suit, all of which the defendant has had notice. 

“To the complaint, the defendant pleaded, in short by consent, the general 
issue, with leave to give in evidence any matter, which, if well pleaded, would be 
admissible in defense of the action, to have effect as if so pleaded. 

“The policy contract provides: ‘In the event that any employee while insured 
under the aforesaid policy and before attaining age sixty becomes totally and 
permanently disabled by bodily injury or disease and will thereby presumably be 
continuously prevented for life from engaging in any occupation or performing any 
work for compensation of financial value, upon receipt of due proof of stich 
disability before, the expiration of one year from the date of its commencement, 
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the society will, in termination of all insurance of such employee under the policy, 
pay equal monthly disability installments. * * *’ 

“It was agreed by the parties, on the trial of the cause, ‘that the premiums on 
the policy in question were paid through and to May 3lst, 1932, and that the last 
day appellee worked for the said Sloss Company was on May 13th, 1932.’ And 
it was also agreed that the mines of the Sloss-Sheffield Company, at which 
appellee was working, closed down the latter part of May, 1932, and did not open 
until October 1, 1932. 

“Unquestionably, under the evidence in the case, the policy contract terminated 
on May 31, 1932. The insured thereafter neither made payment of premiums 
thereon, nor was he thereafter in the service of the Sloss-Sheffield Steel & Iron 
Company. 

“The evidence leaves no room to doubt that during the month of September, 
1932, and continuously thereafter, down to the date of the trial of the cause, the 
said Herbert Foster became and was totally and permanently disabled, by reason 
of insanity, and was thereby presumably continuously prevented from engaging in 
any occupation or performing any work for compensation of financial value, and 
this condition will presumably continue for life. 

“It will be noted, however, that the policy contract had terminated long prior 
to September, 1932. 

“The contention of the plaintiff, however, was and is that this disability com- 
menced in the month of May, 1932, or during the month of March of said year, 
and has been continuous since that time. 

“The contract provided that ‘upon due proof of such disability before the 
expiration of one year from the date of its commencement, the society will, in 
termination of all insurance of such employee under the policy, pay equal monthly 
disability installments. * * * ’ 

“What constitutes due proof was the subject of discussion and decision in the 
case of Equitable Life Assurance Society of United States v. Dorriety [229 Alla. 
352] 157 So. 59. We there held that the purpose or object of requiring the insured 
to furnish proof of loss to an insurance company was that it might have knowledge 
of the particulars of the loss and all data necessary to determine its liability and 
the amount thereof. 

“In 19 Cyc., page 849, the rule with reference to the sufficiency of proofs is 
stated: ‘The object of the clause usually found in insurance policies, requiring the 
insured to furnish proofs of loss, is to give the company reasonable information 
as to the facts rendering it liable under the policy. Such a requirement is valid, 
and failure to reasonably comply with it, if not waived by the company, will defeat 
recovery of loss; but a substantial compliance is all that is required.’ 

“In 14 R. C. L. § 507, it is said: ‘The sufficiency of proofs is for the court to 
determine, and the question need not be submitted to the jury.’ 

“In the instant case, the insured furnished proofs of loss, in proper form, with 
sufficient statement of the facts, but these proofs gave the company to understand 
and be informed that plaintiff’s disability occurred during the month of September, 
1932, and at no earlier period of time. No other proofs were furnished. These 
proofs disclosed, affirmatively and positively, that whatever misfortune had over- 
taken the appellee, and whatever disability he then labored under, did not occur 
until long after the policy had terminated; and at a time when the appellant was 
not in any wise the insurer against such disability. 

“On receipt of such proofs, the appellant was not called upon to take any 
action whatever, and could properly close its files in the case.” 


This is the second appeal in this case; and all that is set out hereinabove is 
taken literally from the opinion a our Supreme Court, to which court the same 
was transferred under Code 1923, § 7326, on the first appeal. See Equitable Life 
Assur. Soc. vy. Foster, 230 Ala. 209, 160 So. 117, 118. 


It is true that the pleadings were recast, upon the trial resulting in this appeal, 
so that, under same, instead of the statement in the quoted excerpt from the 
opinion by the Supreme Court above that: “Plaintiff avers that the defendant was 
given due proof of such total and permanent disability prior to the filing of this 
suit,” it would now be proper to state: “Plaintiff avers that defendant waived due 
proof of such total and permanent disability prior to the filing of this suit.” 

In other words, as the pleadings were drawn, no question being presented as to 
same, the sole, decisive question litigated on the trial below and presented here was 
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as to whether or not a pellant waived the “due proof” mentioned. As the learned 
trial judge put it: he plaintiff (appellee) * * * says that any lack of due 
proof in the proof submitted by the plaintiff to the defendant (described in the 
opinion by the Supreme Court quoted above—we interpolate), in the respect con- 
tended for, or claimed by the defendant, was waived by the defendant, the insur- 
ance society, in that the defendant insurance society, with full knowledge of the 
facts and conditions upon which such lack of due proof was based, and with full 
knowledge of such lack of due proof on the part of defendant, (that) the defend- 
ant waived that condition, or that failure or lack of due proof proof by denying 
liability solely upon another ground; that is, solely upon the ground, in effect, 
that the proof did not show that the plaintiff was totally and permanently dis- 
abled.” It is not controverted that there was testimony from which the jury were 
authorized to infer that appellee became totally and permanently disabled by 
disease, within the terms of the policy, during the month of May, 1932—while the 
policy was in full force and effect as to him. 

{1] We do not think that an insurance company should be allowed to set up 
defensively that it does not know when a policy is no longer in force as to a given 
person’s life. It collects the premiums, and should know. 

[2] But here it made the “Group Patron,” the Sloss-Sheffield Steel & Iron 
Company, its agent in the matter of adjusting this claim made by appellee, and 
certain it is that this group patron knew that it paid no premiums on the policy 
after May 31, 1932. Appellant was bound by this knowledge. United States Fire 
Ins. Co. et al. v. Smith (Ala. Sup.) 164 So. 70. So there seems no sort of doubt 
that appellant, at the time the “due proof” mentioned in the above-quoted excerpt 
from the opinion by the Supreme Court was filed with it, knew that the policy 
had long since lapsed or expired as to appellee; knew that it had expired prior 
to the date he claimed to have become totally and permanently disabled. 

[3] True it is, as the Supreme Court said, “on receipt of such proofs, the 
appellant was not called upon to take any action whatever, and could properly close 
its files in the case.” But appellant did not do that. It accepted and retained said 
proof(s); and proceeded to investigate the claim. 

So late as November 7, 1932, it required its own doctor (that of the group 
patron—to whom the matter was referred) to prepare a “proof of disability” for 
appelle. There can be no doubt that prior to the “expiration of one year from the 
date of the commencement” of the total and permanent disability of appellee (as 
the jury was authorized to find it to begin) there was filed with appellant “proof 
of such disability.” Whether “due proof” or not—by reason of its stating a date 
of “commencement” subsequent to the date of the expiration of the policy, and sub- 
sequent to the date of the actual beginning of the said total and permanent dis- 
ability—appellant accepted it as such, and proceeded to investigate and deny the 
claim; the denial being based solely on the ground that appellee was not “totally 
and permanently disabled.” This, in our opinion, was a waiver of any failure there 
was, on the part of appellee, to file the kind of proof that may have been tech- 
nically required by the terms of the policy prerequisite to his bringing suit for 
the recovery of his disability benefits; the said disability (total and permanent) 
undoubtedly occurring, as the jury found, in their en province, during the 
life of the policy. United States Fire Ins. Co. et al. Smith, supra. 

[4] Under the pleadings we hold the policy and certificate issued to appellee 
thereunder were admitted into the evidence without error. Discussion, in view of 
what we have said hereinabove, would seem unnecessary. 

We find no error in any of the rulings we have been required to review; and 
the judgment is affirmed. 

Affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. MIDDLEBROOKS. 1 Div. 222. 
Court of Appeals of Alabama. Oct. 6, 1936. 
170 Southern Reporter 84. 


1. INSU RABL E INTEREST. 
Beneficiary had no insurable interest in the life of the wife of his wife’s 


brother. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 
2. INSURABLE INTEREST. 


Person has unlimited insurable interest in his own life, payable to whom he 
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desires, but one taking out policy of insurance for his own benefit on life of 
another must have insurable interest in continuance of life of such insured. 

(For other cases, see Insurance, Dec. Dig. §§ 114, 116[1].) 

3. INSURABLE INTEREST. 

One has insurable interest for his own benefit only in ::e and health of general 
blood relationships of husband and wife, parent and child, grandparent and grand- 
child, and brothers and sisters. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

4. PLEADINGS. 

Insurer may under general issued impeach validity of insurance contract sued 
on by proof of facts which show that contract as a whole is void because contrary 
to public policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

6. INSURABLE INTEREST. 

Life policy, which was delivered to and kept by beneficiary who had himself 
named as beneficiary, paid all premiums and sought benefits for himself, was taken 
out by beneficiary for his own benefit and was void as against public policy, 
where insured was sister-in-law of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

Appeal frim Circuit Court, Mobile County; J. Blocker Thornton, Judge. 

Action on a policy of life insurance by James R. Middlebrooks, alias J. W. 
Mipplebrooks, against the National Life & Accident Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

J. E. Meredith, of Mobile, and Alex C. Birch, of Montgomery, for appellant. 

George Taylor and Harry T. Smith & Caffey, all of Mobile, for appellee. 

Rict, Judge. 

This suit is on a policy of life insurance. 

|1] The insured, Mrs. Lillian A. Walker, was the wife of the brother of 
plaintiff’s (beneficiary’s) wife. In such situation, appellee, plaintiff, beneficiary, 
of course had no insurable interest in the life of the insured. 

{2, 3] The law that will govern our disposition of this appeal is thus stated 
by Mr. Justice Thomas in his opinion for the Supreme Court in the case of 
National Life & Accident Ins. Co. of Nashville, Tenn. v. Alexander, 226 Ala. 325, 
327, 147 So. 173, 174, to wit: 

“In the matter of the issuance of insurance, as was the case here, the authori- 
ties above cited are to the effect (1) that a person has an unlimited insurable 
interest in his own life, and that such person may take out a policy of insurance 
on his own life payable to whom he desires; that what is termed an ‘insurable 
interest’ is not necessary to the validity of such an issue procured by the assured; 
** * (2) that it is further settled, as fundamental law, that one taking out a 
policy of insurance for his own benefit, on the life of another person, must have an 
(insurable) interest in the continuance of the life of such insured. * * * 

“The general blood relations, recognized by the courts as constituting an 
insurable interest in human life and health, are discussed in 1 Cooley’s Briefs on 
Insurance (2d Ed.) p. 370 et. seq., viz.: (f) Husband and Wife, page 377, 37 C. J. 
p. 394, § 59; (h) parent and child, page 380, 37 C. J. p. 393, § 55; (i) grandparent 
and grandchild, page 383, 37 C. J. p. 393, § 56; (j) brothers and sisters, page 383, 
37 C. J. p. 393, § 57. The other relations of uncles and aunts, nieces and nephews, 
and that of cousins, have not been recognized by the courts as within the degree 
of blood of an insurable interest. 1 Cooley’s Briefs on Insurance, p. 385. (k) 
Other relationships; 37 C. J. p. 394, § 58.” (Italics ours.) 


Because the application for the insurance was actually signed by the insured, 
appellee would invoke the rule as stated in subdivision (1) of the above-quoted 
excerpt from Mr. Justice Thomas’ opinion in the Alexander Case cited. 


sut the question here is: Who “took out” the policy of insurance? If it was 
the insured, then there would seem to be no invalidity in the contract; on the other 
hand, if it was the beneficiary (plaintiff), the circumstances obtaining as set out in 
the second paragraph of this opinion would prevent a recovery in the suit, 

We have not found it easy to answer the question we have stated above. 

We quote the essential (as bearing on the said answer) portions of the testi- 





232 ‘The Insurance Law Journal, Vol. 88 [Feb., 1937 


mony, to wit: Appellee, plaintiff, testified: “Lillian A. Walker, the insured, is 
my sister-in-law. My wife and her husband are brother and sister. * * * The 
premiums on this policy were paid up regularly until the time of the death of 
Lillian A. Walker. I gave the agent a check every time it was due, * * * I did 
not live in the same house with her but lived quite a way from her. Her husband 
was out of work and was on relief and so was she; she had a grown son on 
relief and there was not anybody in the family financially able to keep up the 
payments. That is the reason I negotiated insurance on her life. The policy was 
made payable to me. * * * I had a policy on my boy with that company and 
Mr. Huggins came to collect, and every time he came he was always ding-donging 
for me to give him some business, and Mrs. Walker had asked me to renew that 
policy on her husband and take one on her if I could afford it, so I intended to 
renew the policy on her husband with the Metropolitan and give him the other 
one on her to help him out and get rid of him. I made myself beneficiary, telling 
the agent to put me down as beneficiary. * * * She was taken sick sometime in 
July or the latter part of June. I do not remember the exact date. She was 
washing dishes when she was taken sick and it was before the policy of insurance 
was issued, and I believe it was before the application was made for the policy. 
I believe that she continued to be sick of that illness until she died and that illness 
was treated by Dr. McCrary, I do not know whether he was her family physician 
or not. * * * The policy was mine. * * * At the first meeting with Mr. Huggins, 
he asked me if I had anything I could give him—he was soliciting business all 
the time—and I explained to him that he could take insurance on Mrs. Walker, 
if he wanted to. * * * He said: ‘Take this application and get her to sign it.’ 
I said ‘you will have to see her, won’t you?’ He said ‘not necessary.’ I took the 
application and let her sign it, brought it back and gave it to him, and he told 
me, ‘there are two things to find out—find the place of her birth and date of her 
birth,’ and I did and gave that to him and he filled out the balance of it. I returned 
it to him myself. It is not a fact that the agent got the insurance application from 
Mrs. Walker. I saw Mrs. Walker sign that; I have witnesses here to prove it; 
it was not filled out at all when she signed it; she just signed her name to it; Mr. 
Huggins filled it out. * * * Mr. Huggins entered into negotiations with me in 
regard to the insurance; I did not do it. (Question by counsel) : ‘And you made no 
objection to his writing it out for you?’ (Answer by witness): I did to get rid of 
him ” 

The witness Huggins, appellant’s agent who solicited the insurance, and the 
same Huggins referred to in appellee’s testimony, testified as follows: “I have 
known Mr. Middlebrooks practically two years. I talked with him in regard to 
the insuring the life of Mrs. Lillian Agnes Walker about July 12, 1934. Mr. 
Middlebrooks in applying for the insurance asked me could I write up a policy 
for Mrs. Walker and I told him I could. He said he wanted to take out a policy 
for her, that is as well as I remember the. case, and I told him, or rather he 
insisted that he have the application signed by Mrs. Walker, so I gave him an 
application and he had it signed. * * * Later, I went down to the address named 
on the application to see Mrs. Walker and had the rest of the application filled 
out. He at the time the application was written paid me, I believe, three weeks 
premiums, on receipt of the application. * * * When I went to see Mrs. Walker, 
she met me at the door and at that time I asked her was that her signature on 
the application and she said it was, and I asked her questions pertaining to her 
health, and she agreed with some of the questions I had already had on the 
application. * * * She * * * admitted that was her signature. I sent in that 
application and had a policy of insurance issued on it. * * * I delivered the policy 
of insurance to Mr. Middlebrooks, who paid the premiums on it. * * * That first 
conversation between me and Mr. Middlebrooks was at his home on Old Shell 
Road. I was there to collect on other insurance, and was not there at a party 
or something like that. I had spoken to Mr. Middlebrooks about writing insur- 
ance on his family a number of times before that. Finally he told me he would 
take some insurance on the life of his sister-in-law.” 

We believe we have quoted hereinabove all the testimony that bore on the 
question we have set out to answer. 

[4, 5] Perhaps we should here observe that it is the settled law of this state 
that the defendant (appellant, here) “may under the general issue impeach the 
validity of the contract sued on by proof of facts which show that the contract 
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as a whole is void because contrary to public policy.” Fidelity-Phenix Fire Ins, 
Co. of New York v. Murphy, 226 Ala. 226, 146 So. 387, 389. Or, as stated by 
Mr. Chief Justice Anderson for the Supreme Court in his opinion in the case of 
Shearin v. Pizitz, 208 Ala. 244, 94 So. 92, “It is the rule * * * in Alabama and a 
few other jurisdictions to not enforce a contract in violation of the law and to 
deny the plaintiff the right to recover upon a transaction contrary to public policy, 
even if the invalidity of the contract or transaction be not specially pleaded and 
is developed by the defendant’s evidence.” 

[6] We are clear to the conclusion here, that the contract sued on was void 
as being against the public policy of this state. National Life & Accident Ins. Co. 
of Nashville, Tenn. vy. Alexander, supra. There seems no doubt, to our minds, 
that the policy of insurance was “taken out” by appellee for his own benefit. True, 
it appears that he “let insured” sign the application. But this is all she did, and 
such, manifestly, could not amount to a. “taking out” of the policy. All the 
premiums were paid by appellee; he had himself named as beneficiary; the policy 
delivered to himself; kept by himself; and now seeks the benefits for himself. 
Really, we can see but small distinction, if any, under the circumstances here 
shown, between the method pursued by appellee in the instant case, where he “let” 
insured sign the application—blank application—and the method pursued by the 
plaintiff (beneficiary) in the Alexander Case quoted from near the beginning of 
this opinion, where the beneficiary signed assured’s name to the application. In 
each case it is clear the policy was “taken out,” as that term has been discussed, 
perhaps defined, by at least one court [See Wilson v. Crooks, Collector of Internal 
Revenue (C. C. A.) 52 F.(2d) 692], by the beneficiary. 

For the error in refusing to give to the jury at appellant’s request the general 
afirmative charge to find in its favor, the judgment is eel and the cause 
remanded. 

Reversed and remanded. 


SOVEREIGN CAMP, W. O. W. v. JACKSON. 4 Div. 895. 
Supreme Court of Alabama. Oct. 15, 1936. 
170 Southern Reporter 192. 
1. BLOOD POISONING. 
Insured’s death from blood poisoning two days after receiving cut or scratch 
with part of cane fodder on upper lip while stripping cane veld within protection 
of double indemnity clause of life policy. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


2. MISREPRESENTATION. 
Representation or warranty of insured regarding health must, to be available 
as defense, be made with intent to deceive or must have increased risk of loss 


(Code 1923, § 8507). 
(For other cases, see Insurance, Dec Dig. § 723[2].) 


Appeal from Circuit Court, Houston County ; O. L. Tompkins, Special Judge. 

Action on a policy of life insurance by George Jackson against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
eppeals. Transferred from Court of Appeals under section 7326, Code 1923. 

Affirmed, 

W. L. Lee, of Dothan, for appellant. 

J. N. Mullins, of Dothan, for appellee. 

GARDNER, Justice. 

Suit on a beneficiary certificate issued by defendant on the life of Porter 
H. Jackson, wherein plaintiff, his wife, was the named beneficiary. The cer- 
tificate contained a double indemnity clause, roviding for payment of double 
the amount of the policy “upon receipt of * Fae proof that the death of the 
member resulted, directly and independently of all other causes, from bodily 
injury effected solely through external, violent and accidental means, and within 
sixty days after sustaining such injury.” The stipulated exceptions are here 
unimportant. 


[1] The application for insurance was made October 12, 1933, the certificate 
issued October 31, 1933, and was accepted by insured November 7, 1933. Insured 
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died on November 16, 1933. Plaintiff's proof was to the effect that her husband, 
the insured, was a farmer in robust health, with no loss of time from his work 
during the last five years; that in the evening of November 14, 1933, insured was 
engaged in stripping cane, and was cut or scratched with a part of the cane 
fodder on the upper lip, with slight bleeding resulting, but continued with hig 
work; the lip was considerably swollen the next morning, medical aid was given, 
but to no avail, and insured died two days thereafter from blood poisoning as 
a result of the injury. 

Upon the question of double indemnity, defendant cites, against a recovery 
therefor, the recent case of Northam vy. Metropolitan Life Ins. Co., 231 Ala. 105, 
163 So. 635. But the two cases are so dissimilar as to the facts as to render that 
authority of no practical value here, and we consider that question as requiring 
no further discussion. 

Upon the merits, defendant pleaded breach of warranty and misrepresentation 
as to previous sickness and medical consultations contained in insured’s application, 
as well as the warranty in his acceptance of the certificate, that he had not been 
sick since the date of his application. 

As to the proof it appears insured was visited bv a physician after his applica- 
tion, and on October 18, 1933, and his trouble diagnosed as malaria. But the doctor 
testifies it was only a slight temporary indisposition, that he gave the proper treat- 
ment, and so treated, it is not a sickness that affects the general soundness and 
healthfulness of the system. There was proof also that in 1931 insured was treated 
for sciatica, and plaintiff offered countervailing medical proof to the effect that such 
disease is consistent with good health, especially a temporary attack, and in answer 
to both the sickness in 1931 and 1933, numerous witnesses were introduced to show 
that insured was a robust farmer attending to his daily duties, and with no loss 
of time for the past two and five years preceding his application for insurance. 

[2] Under the present statute (Code 1923, § 8507), any such representation or 
warranty on the part of the insured as here involved must. to be available as a 
defense, be made with the intent to deceive or must have increased the risk of loss. 
But, as pointed out in Sovereign Camp, W. O. W. v. Moore, 232 Ala. 463, 168 So. 
577, it is not essential that both alternatives concur. ; 

[3] And upon the question of proof there is no insistence by counsel for 
defendant that a jury question was not presented both as to any intent to deceive 
and as to whether or not the matter misrepresented increased the risk of loss. The 
argument is that as a matter of pleading these questions were not in the case, for 
the reason that the defendant in drafting its pleas made no such averment. True. 
it is said, this doubtless rendered the pleas defective and subject to demurrer, but 
no demurrer was interposed, and as issue was taken thereon and the pleas proven, 
defendant was due the affirmative charge in its behalf. While no demurrer was 
interposed to the pleas, yet plaintiff filed special replications to each, to the effect 
that the matter of misrepresentation set up in the pleas was not with actual intent 
to deceive nor did it increase the risk of loss. Defendant’s demurrer to these 
replications was overruled. 

Defendant insists that proper pleading called for a demurrer to its pleas, and 
this not having been done, the defects therein could not be cured by replications 
filed thereto. We are persuaded that under the authorities as well as upon con- 
siderations of good pleading, the point is well taken. Zirkle v. Jones, 129 Ala. 444. 
29 So. 681: Broyles v. Central of Georgia R. Co., 166 Ala. 616, 52 So. 81, 139 Am. 
St. Rep. 50. 

But we are not here dealing with a mere error in pleading or the ruling thereon, 
but with error to reverse, which, since the adoption of Supreme Court Rule 45, must 
be such an error as “has probably injuriously affected substantial rights of the par- 
ties.” It may be freelv conceded an improper method of pleading was pursued. 
Nevertheless, the essential issue was squarely presented by the replications which 
were permitted to remain in the case, and the jury fully and fairly instructed thereon 
by the trial judge in his oral charge. The cause was fairly tried upon its merits, 
with every essential element involved brought forward both in pleading and proof, 
and given in instructions to the jury. It cannot be said under these circumstances 
that the ruling was such as to have probably injuriously affected any of defendant's 
substantial rights, and reversal cannot therefore be rested thereon. The following 
among many other of our authorities, fully sustain this conclusion: Vance v. Mor- 
gan, 198 Ala. 149, 73 So. 406; Clinton Mining Co. v. Bradford, 200 Ala. 308, 76 
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So. 74; Jackson vy. Vaughn, 204 Ala. 543, 86 So. 469; American Agricultural Chemi- 
cal Co. v. Lowery, 227 Ala. 96, 148 So. 849; Mobile L. & R. Co. v. Ellis, 207 Ala. 
109, 92 So. 106; Southern Ry. Co. v. Dickson, 211 Ala. 481, 100 So. 665. 

The foregoing expresses the views of the writer, but the other members of 
the court participating in a consideration of this cause are unwilling to concede 
error in the ruling on demurrer to plaintiff’s replication, as they entertain the 
view that by that method of pleading plaintiff merely assumed an unnecessary 
burden of proof. 

The argument concerning charges given for plaintiff is based upon the theory 
that the matter of the replications were not properly in the case—a question 
embraced in the foregoing discussion, and which needs no further treatment. 

As to defendant’s refused charges, without stopping for-an analysis, it may 
be said they were either subject to criticism, or, if not, their substance was 
embraced in the oral charge of the court or in defendant’s given charge. 

Upon consideration of the record, we find no error to reverse, and the judgment 
will accordingly be here affirmed. 

\ffrmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


LIBERTY NAT. LIFE INS. CO. v. HOLLINS. 6 Div. 985. 
Supreme Court of Alabama. Oct. 15, 1936. 
. 170 Southern Reporter 210. 
EVIDENCE. 

In action on life policy, evidence of payment of premium on such date that 
policy had not lapsed for nonpayment of premium at time of insured’s death 
held insufficient to sustain judgment for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

\ction on a policy of life insurance by Mary Hollins against the Liberty 
National Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. Transferred. from Court of Appeals under section 7326, Code 1923. 

Reversed and remanded. 

Carl G. Moebes and Coleman, Spain, Stewart & Davies, all of Birmingham, 
for appellant. 

Moore & Green and Bains & Saunders, all of Bessemer, for appellee. 

Foster, Justice. 

This is an action by appellee on a policy of life insurance on the life of her 
husband, Porter Hollins. The policy was issued on November 5, 1934, with a 
premium of 15 cents per week, payable in advance. Another was issued at the 
same time on the life of appellee, with a premium of 10 cents per week. A grace of 
four weeks was granted on each of them after the first. 

It is also providéd that if insured is not, at the time of the delivery of the 
policy, alive and in sound health, it shall not take effect. The defense is in two 
aspects: (1) That at the time of his death, the policy had lapsed and the period 
of grace had expired, by which the defendant was due to pay nothing; and (2) 
that at the time of the delivery of the policy Porter Hollins, the deceased insured, 
was not in sound health, but had tuberculosis, which increased the risk of loss, 
and that under the policy plaintiff could not recover more than the actual premiums 
paid. 

The two issues of fact were tried by the court and a jury, with a verdict 
for plaintiff on them, finding to the extent of the full face of the policy and 
interest. The court denied a motion for a new trial, and the argument is largely 
that the verdict is contrary to the great weight of the evidence. 

There was evidence for plaintiff on both questions, but it was much stronger on 
the question of health when the policy was issued to sustain the verdict than on the 
question of whether the policy had lapsed for nonpayment of dues. 

As has been said, the policy was issued November 5, 1934, solicited by L. R. 
Perry, agent for defendant. Appellee agreed with Mr. Perry to do his weekly 
wash for 40 cents, of which she would pay 25 cents due on the two policies, and 
he would pay her 15 cents in money. This arrangement was carried out, and the 
25 cents each week collected and remitted to the company until and including the 
week beginning Monday December 3, 1934. He collected and remitted for that week. 
Whether he collected for the next two weeks is where the controversy exists. 
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They both agree that he did not collect after the week in which he moved to 
Montevallo, and except as she did his washing. Appellee says that was the week 
before Christmas, and that he collected for that week. She kept a card on which 
he credited her payments, but she lost it when she last paid Mr. Perry, and has 
no written evidence of the date of her last payment. Mr. Perry’s reports show that 
his last collection was on Friday after December 3, 1934, for that week, when 
he moved to Montevallo. Other evidence corroborates his that he did so move that 
week. The next payment was to another collector on January 4, 1935, for two 
weeks, and on January 10, 1935, for two weeks, and on January 26th for one week, 
He died February 21, 1935. Both parties agree that if the payments were made to 
Friday, before Christmas, it would include the weeks beginning December 10th and 
17th, and with the four weeks of grace, the payments would extend the policy 
until the date of his death. 

The only circumstance to aid her memory as to when he moved to Montevallo 
and she paid Perry last is that it was coming up to Christmas, and she was talking 
to him about a Christmas present. But it is unfortunate for her that she lost 
the only conclusive evidence in her behalf of its date. The Christmas present is 
not conclusive as to date, nor is mere unaided memory. But she agrees that it 
was when he moved, and she quit washing for him, as she paid him nothing except 
as she collected for his washing. 

But there is so much to corroborate Mr. Perry that he moved to Montevallo 
the week of December 3d, as to cause us to think the jury did not sufficiently 
give effect to such corroboration. On the evidence as so presented, we think the 
verdict was contrary to the great weight of the evidence on that issue, and that the 
motion for a new trial on that ground should have been granted. For overruling 
the motion, we think the judgment should be reversed. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ITALIAN SOCIETY OF MUTUAL BENEFICENCE v. VACARELLA et al. 
6 Div, 25. 
Court of Appeals of Alabama. June 9, 1936. 
Rehearing Denied June 30, 1936. 
1. AMENDMENT. 


Voluntary mutual benefit society may amend its by-laws relating to management 
of its internal affairs subject to vested rights of members, and participation in 
society’s conduct subsequent to such amendment renders it binding upon all 
members remaining therein. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. VESTED INTEREST. 

Where association, by amending its by-laws, became a mutual benefit society 
whereby society obligated itself to pay member's disability and death benefits and 
to grant life membership therein upon continued membership of 20 years, member 
who complied with terms of contract had vested right to such benefits which 
could not be divested by subsequent amendment. 


(For other cases, see Insurance, Dec, Dig. § 719[1].) 
5. AMENDMENT. 
Attempted changes in by-laws of mutual benefit society which are manifestly 


unfair are generally considered unreasonable and void, even though power of 
amendment has been expressly reserved. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
4. ESTOPPEL. 


Member’s acceptance over period of years of disability benefits provided in 
amendment to by-laws of mutual benefit society held not to estop member's wife, 
who sued for death benefit, to deny validity of subsequent amendments which 
revoked such “benefits, where member’s rights were vested at time of subsequent 
amendments and member did nothing to ratify amendments. 


(For other cases, see Insurance, Dec. Dig, § 719{1].) 


Appeal from Intermediate Civil Court of Birmingham; W. A. Jenkins, Judge. 
Action in asumpsit by Sara Vacarella and others against the Italian Society 
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of Mutual Beneficence, Umberto Di Savoia -Principe Di Piemonte. From a judg- 
ment for plaintiffs, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Italian Society of Mutual Beneficence v. 
Vacarella (6 Div. 6) 170 So. 227. 

J. Reese Murray and Ernest Matthews, both of Birmingham, for appellant. 

James L. Permutt and A. Berkowitz, both of Birmingham, for appellees. 

SAMFORD, Judge. 

In the year 1904 a charter was issued by the state of Alabama under the 
general law incorporating the Italian Society of Mutual Beneficence, Umberto Di 
Savoia Principe Di Piemonte. 

The avowed aim of said society, after a listing of the names of several notable 
Italians, is stated to be: “Thankful of many glories and the mission to which Italy 
is called on to fulfill in the modern world, the Italians of Birmingham have formed 
an association, incorporated in accordance with the laws of their adopted country, 
under the historical name: Umberto Di Savoia Principe Di Piemonte, for the 
scope of Mutual Beneficene and general education, where it can maintain alive 
and dear the sentiments of Religion and Country, adopting the following By-Laws 
and Regulations.” 

Among said by-laws is to be found section A providing for a monthly due of 
$1 in advance, a mortuary fee of $1.50, and other fees not necessary here to men- 
tion, also article 30 of the by-laws, which provides that all the articles of the 
by-laws can be annulled or amended as therein provided. 

In November, 1906, Santo Vacarella became a member of said society, and 
twenty years thereafter received from said society, duly signed, a certificate of life 
membership, entitling him to certain benefits hereinafter to be adverted to in con- 
nection with the by-laws of the society subsequently adopted. 


Subsequent to the incorporation, and while plaintiff’s intestate was a member 
in good standing and during, to wit, the year 1917, the by-laws of the society were 
amended so as to provide: “Section G: At the death of a member his legal heirs 
shall be entitled to the following benefits: (a) $1.50 for every member on the roster 
of the Society. (b) $100.00 as a contribution, which shall be appropriated from the 
fund of the Society, for funeral expenses. (c) The President or any acting 
for him shall send and have placed on the casket of the defunct member, a wreath 
of flowers to the value of $10.00, the expense of which shall be absorbed by the 
Society.” Also the by-laws were amended by the addition of “Section L. Any 
member who should die shall have right to burial in the cemetery of the Society,” 
etc. 

At the same time there was adopted as a part of the by-laws “Article 8. A 
member who has belonged to the Society twenty years uninterruptedly, and who, 
at the expiration of this period, is in good standing with the Society, shall be, from 
this date on, exempted from payment of the monthly dues during the rest of his 
life,” and also “Section B. If a member, as a result of an illness or disability, 
should become absolutely disabled to gain a livelihood, he shall be entited to a 
monthy benefit, for life, of $15.00 per month, and shall also be exempted from 
paying all dues.” 

In 1920 or 1921, and while these by-laws were in full force and effect, plaintiff's 
intestate, Santo Vacarella, became totally blind, and thereby was rendered totally 
disabled to gain a livelihood. This disability and the obligations resting upon the 
society were recognized, and plaintiff’s intestate was paid by the society the $15 
per month disability benefit until some time in 1933, when, by regular proposals 
and in regular meeting, the by-laws of the society were amended abolishing the $15 
a month disability benefit, and also requiring members holding life certificates, 
for having completed a 20-year continuous term of membership, to pay dues and fees 
just as other members of the society were required to do, and providing: “The said 
member, however, is accorded a special privilege, in the sense that he does not 
lose his rights to death benefits, provided he does not owe a debt debited to his 
account over a period of twelve months. In such case, in the event of death, he 
shall receive only funeral accompaniment, a grave in the Social Cemetery and a 
wreath of flowers customarily given to defunct members.” 


It is admitted that plaintiff's intestate, according to the last amended by-laws, 
was indebted to the society for dues and assessments for more than 12 months, and, 
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if said amendments are valid and binding upon plaintiff's intestate, then, having 
received the wreath and the permit of burial, he is entitled to nothing. If, how- 
ever, the society was not authorized or empowered under the law to change the 
by-laws affecting its obligations to plaintiff's intestate, then the plaintiffs here, as 
the heirs of Santo Vacarella, would be entitled to recover the $100 from the general 
fund of the society and $1.50 for every member on the roster of the society at the 
time of his death. Plaintiff's intestate died in November, 1935, of which fact the 
defendant has had notice. : ’ 

Whatever may have been the original purpose of the society, its charter was 
broad enough to authorize the amendments adopted in 1917, creating certain 
obligations therein named on the part of defendant and in favor of each individual 
member of the society, and its is equally clear that these amendments were adopted 
by the society in accordance with its charter and by-laws. Therefore it is equally 
evident that, unless the by-laws adopted in 1917 have been changed in such man- 
ner as to preclude a recovery on the part of plaintiff's intestate, the obligations 


would continue as to him whatever may be the result with reference to other mem- 
bers of the society differently situated. 


[1] In other words, a voluntary mutual beneficial society, such as the defendant 
is, would have a right to change or amend its by-laws relating to the conduct and 
management of the affairs of the society at any time it saw fit, subject, however, 
to the vested rights which had been acquired by the individual member prior to 
the change, and a continuation and participation in the conduct of the society 
subsequent to such amendment or change would be binding upon all members 
remaining therein. 

[2] Whatever may have been the mutual obligations of the parties prior to the 
amendment of the constitution and by-laws in 1917 is of no moment in a considera- 
tion of this case. The contract with which we are concerned is the contract made 
between the members of the ofganization and the defendant after the amendment of 
1917, whereby the society obligated itself to pay to the members upon the happening 
of certain things a definite financial benefit, and also upon the continuous member- 
ship of 20 years to grant a life membership in the order. The organization and 
membership was voluntary after this amendment. Any member might have dropped 
eut and discontinued his connection, but continuing the connection and the pay- 
ment of dues incident thereto was a ratification of the amendment which thereby 
became the contract between the parties, and, upon a compliance by the member 
with the terms of the contract, he became vested with certain rights thereunder 
which might not be changed without his consent, that is, having become a life 
member under the terms of the by-laws, he continued as such, and, after the 
happening of that event, the society would not have the power to enact a retrospec- 
tive by-law which would deprive him of that right. Likewise, having become totally 
disabled by blindness within the period covered by the by-laws, the society would 
have no right by a subsequent by-law to divest him of the financial benefit to which 
he was entitled. 

It is quite clearly stated to be the law that a voluntary association may amend 
its by-laws in any way it sees fit so long as they are designed solely for the govern- 
ment of its internal affairs and do not involve the contractual or property rights 
of a member. The foregoing is taken from the text in 19 Ruling Case Law, f. 
1204, par. 21, and supported by a long list of citations under note 16. 

[3] It is equally clear that attempted changes in the by-laws which are mani- 
festly unfair are generally considered unreasonable and void, even though the power 
of amendment has been expressly reserved. 

Bearing in mind that the contract which we have under consideration in this case 
originated and became fixed in 1917, it is perfectly obvious that the society could 
not, by enacting a by-law in 1932 after its lability had become fixed as to plaintiff's 
intestate, destroy the plan of insurance as then created and substitute some other 
essentially different plan to the detriment of the members of the society whose 
contracts had been determined by the happening of the events named in the by-laws. 
19 R. C. L. p. 1205, par. 22. 

There seems to be some confusion in the decisions arising out of contracts of 
insurance growing out of the relationship between members of a mutual bencfit 
society and the society itself, but we are led to agree with the statement of the rule 
as laid down in 45 Corpus Juris, p. 51, 52 (41), that by the weight of authority 
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a subsequent by-law reducing benefits without the consent of the member is invalid 
as impairing rights vested under the contract, even though the certificate is taken 
subject generally to existing and future laws, provided the original contract is valid. 

There is some diversity of opinion in the decisions as to the power of mutual 
associations to change the amount of sick benefit during the time a member is sick, 
but we have no such case here. The instant case presents a case of total dis- 
ability determinable upon the happening of the event and recognized by the society 
for a number of years before an effort was made to relieve itself of the obligation 
by an amendment to its by-laws. ; ‘ 

The law will not permit an amendment of by-laws of a mutual society which so 
completely deprives a member of his rights which amounts to an absolute repudia- 
tion of the society’s obligation, even under general provision set out in the original 
by-laws binding a member to all future changes in the by-laws of the society. Wist 
y. Grand Lodge, 22 Or. 271, 29 P. 610, 29 Am. St. Rep. 603; Smith v. Supreme 
Lodge, K. of P., 83 Mo. App. 512; Fugure v. Mutual Society, 46 Vt. 362; McKinney 


vy. Order of United Commercial Travelers of America, 124 Ohio St. 139, 177 N. E. 
206, 209. 


From an examination of the cases in which the effect on pre-existing contracts 
of mutual benefit associations of amendments and alterations in the laws of the 
association has been in issue, the Ohio court in McKinney. v. Order of U. C. T,, 
supra, has this to say: “In view of the general power of a mutual benefit associa- 
tion to enact laws for its own government, the members are generally bound by 
amendments or alterations of the laws made in accordance with the fundamental 
laws of the association and to which they have assented, so long as they relate only 
to the business methods of the association and the general duties of the members. 
Under the reservation of power to amend or alter the laws, or an agreement by the 
member to comply with laws thereafter enacted, the association may, for the good 
of the order, adopt laws which affect the contract, so long as they are reasonable 
and in harmony with the general purpose and policy of the association; but the 
association cannot bind the member by laws which materially alter or diminish the 
value of his contract, or impair his vested rights.” ‘To the same effect are 45 Corpus 
Juris, 38; Woodmen of the World v. Alford, 206 Ala. 18, 89 So. 528; Eminent 
Household of Columbian Woodmen v. Eppes, 24 Ga. App. 762, 102 S. E. 174;; and 
many other authorities listed in notes in Corpus Juris, p. 38 et seq. 

It follows from the foregoing that this court is of the opinion that the rights of 
plaintiff's intestate became vested prior to the amendment of the by-laws in 1932 
and 1933, and that such amendment did not in any manner affect the contract which 
had theretofore existed. 

[4] It is urged in argument of appellant’s counsel that plaintiffs are estopped 
by reason of the fact that, after the amendment in 1917, plaintiff’s intestate accepted 
the benefits of the amendment through a series of years. There is no element of 
estoppel in this. The new contract or changed contract became fixed upon the 
amendment of the by-laws, and, being a voluntary organization, plaintiff's intestate 
might have continued as he did, and with the inducement of the benefits to arise 
from the payment of his dues, or he might have withdrawn at will. After the 
obligations had attached and the liability had become fixed, plaintiff’s intestate did 
not do anything to ratify the amendments of 1932 and 1933, nor did he do anything 
to place the defendant in a less advantageous position. Brown v. Alabama Great 
ba ae Co., 219 Ala. 87, 121 So. 91; McFry v. Stewart, 219 Ala. 216, 121 So. 

It becomes unnecessary for us to pass upon the question as to whether or not 
plaintiff’s intestate was indebted to the defendant for a period of 12 months in 
such manner as to authorize a suspension, for the reason that under the foregoing 
opinion he was entitled under the by-laws to a benefit of $15 per month, which 
was more than enough in any event to have offset the claim which the defendant 
had against him. 


We find no error in this record, and the. judgment is affirmed. 
Affirmed. 
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METROPOLITAN LIFE INS. CO. v. JONES. No. 4—4323. 
Supreme Court of Arkansas. Oct. 5, 1936. 
96 Southwestern Reporter (2d) 957. 
1. EVIDENCE. 

Evidence held to sustain judgment for insured on ground insured was totally 
and permanently disabled within terms of group policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. FOTAL DISABILITY. 

Fair intention of parties entering into insurance contract providing for payment 
for total disability is that insured shall receive indemnity when so disabled as to 
prevent him from engaging in work for which he is fitted without injury to himself, 
and, if by reason of his disability he is unable to perform all substantial and material 
acts of the work in which he is engaged in usual and customary way, he is “totally 
disabled.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. PROOF OF DISABILITY. 

Where group policy recited payments would be made for total permanent 
disability after proof of such disability, action brought before proof of total 
permanent nature of insured’s disability held premature even though insurer had 
notice that insured was disabled. 

(For other cases, see Insurance, Dec. Dig. § 612(2].) 

4. TIME OF DISABILITY. 

Where group policy recited payments would be made for total permanent dis- 
ability after proof of such disability, and notice and proof of disability were not 
conditions precedent to fixing of liability, insured held entitled to recover from date 
of disability, and not merely from date of receipt of proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Ouachita County, Second Division: A, L. Brumbe- 
low, Special Judge. 

Action by Jewell Jones against the Metropolitan Life Insurance Company. 
From an adverse judgment, the defendant appeals. 

Reversed and dismissed without prejudice. 

Harry Cole Bates, of New York City, Moore, Gray, Burrow & Chowning, of 
Little Rock, and Gaughan, Sifford, Godwin & Gaughan and Streett & Streett, all of 
Camden, for appellant. 

Lawrence E. Wilson, of Camden, for appellee. 

Butter, Justice. i 

The appellee, Jewell Jones, was insured with the appellant, Metropolitan Life 
Insurance Company, as an employee of the George & Sherrard Paper Company of 
Camden, Ark., a subsidiary of the International Paper Company, under two cer- 
tain group policies. One No. 1864 G was for life insurance and for monthly indem- 
nities in the event of total and permanent disability. The other insurance was under 
a certificate numbered 187 GH providing for weekly indemnity for total temporary, 
disability. Both of these policies were in force in November, 1932, at which time 
appellee became totally disabled by reason of “skin eruption from cement irrita- 
tion.” The insurance company settled with the insured for this claim. About Sep- 
tember 28, 1934, the insured made claim for total and permanent disability benefits 
under his certificate No. 1864 G and for the same disability for which he had 
received compensation under the claim that it was temporary. 

On November 1, 1934, appellee filed suit to recover for his total and permanent 
disability. The appellant filed a motion to require appellee to allege the date and 
character of proof, if any, furnished, and also a motion to abate and dismiss because 
no such proof had been furnished. These motions were overruled, whereupon an 
answer was filed denying the total and permanent disability of appellee and further 
denying that any notice or proof had been furnished on the issue relating to total and 
permanent disability. The case was submitted to the jury on these issues and a 
verdict was returned in favor of the appellee in the sum of $1,366.44. The court, 
thereupon, assessed a penalty of 12 per cent. on the amount and an attorney’s fee 


in the sum of $250. 
[1] It is insisted by appellant, for reversal and dismissal of the case, that the 
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verdict of the jury finding the appellee totally and permanently disabled was with- 
out substantial evidence to support it. It is true, the proofs made in 1932 claimed 
that the disability was temporary, and there is evidence to the effect that since 
the payment by the insurer of the claim for total temporary disability appellee has 
continued to work at manual labor in his usual and customary manner with no signs 
of being incapacitated to perform that kind of work. On the other hand, there is 
substantial testimony to the effect that whatever work he has performed since 
November, 1932, has been wih extreme discomfort. The evidence justifies the 
inference that appellee and his physicians were mistaken in November, 1932, when 
the disability was thought to be only temporary, and that instead it has continued, 
and appellee is now, and has been, in such physical condition as to render it danger- 
ous for him to engage in heavy manual labor. Appellee is a common laborer not 
fitted to make a living in any other way. The evidence was, therefore, sufficient to 
support the verdict of the jury on the question of total and permanent disability. 

[2] The fair intention of the parties when entering into contracts like the one 
under consideration is that the insured shall receive indemnity when he is so dis- 
abled as to prevent him from engaging in the work for which he is fitted without 
injury to himself, and, if by reason of his disability he is unable to perform all of 
the substantial and material acts of the work or business in. which he is engaged in 
the usual and customary way, he is totally disabled. A®tna Life Ins. Co. v. Spencer, 
182 Ark. 496, 32 S.W.(2d) 310; Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 
S.W.(2d) 433. 

{3] It is next contended that the action is premature and the verdict of the jury 
excessive. These contentions are based on the contract of insurance which pro- 
vides: “Upon receipt at the Home Office in the City of New York of due proof that 
any employee * * * has become totally and permanently disabled * * * the Company 
will pay equal monthly installments * * * . The first monthly installment payment 
will be paid upon receipt of the proof of total and permanent disability * * * .” 

In answer to this contention, the appellee urges that as early as November, 1932, 
the appellant had knowledge of his disability and ample opportunity to investi- 
gate this claim before suit was brought. He cites, and relies upon, the cases of 
Hope Spoke Company v. Maryland Casualty Company, 102 Ark. 1, 143 S. W. 85, 38 
L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268, Mutual Life Ins. Co. v. Marsh, 186 
Ark. 861, 56 S.W.(2d) 433, and the recent case of Mutual Life Ins. Co. v. Morris, 
191 Ark. 88, 83 S.W.(2d) 842, announcing the doctrine that except in cases where 
the proof of liability is made a condition precedent, it is the existence of disability 
that fixes liability and not proof thereof. These cases have no application to the 
question involved in the case at bar for the reason that there is no contention that 
the proof of disability is a condition precedent to the fixing of liability, but only 
that it is a prerequisite to the institution of an action to recover for the liability. 

It is a fact that appellant had notice in November, 1932, that the appellee was 
disabled, but there was no notice that his disability was permanent. Appellee calls 
attention to the claim signed by him on November 25, 1932, to which is appended 
the statement by Dr. Robins and in which claim reference is made to the policy 
insuring against total and permanent disability. No significance can be attached 
to the reference made to the policy under which appellee would be entitled, if totaily 
and permanently disabled, to monthly benefits because no claim was made to the 
effect that insured was totally and permanently disabled. The claim was treated by 
both the insured and insurer as one for total disability temporary in its nature and 
settlement was made on that basis. The proof is clear that the first time the 
insurer was notified of any claim for permanent disability was by letter of appellee’s 
attorney, dated September 28, 1934. -After some correspondence, the insurer advised 
the attorney on October 30, 1934, that appellee’s insurance had expired and, with- 
out waiving any rights it might have, inclosed blanks for making proof of dis- 
ability claims. There is no contention made, either in proof or in argument, that 
said blanks were not received, but, instead of forwarding proof of disability as 
required under the terms of the policy, appellee filed this suit. 

Under the language of the policy the appellant restricted the time in which pay- 
ment should begin to be made until the receipt of proof of permanent disability. 
This is similar to the contract involved in Atlas Life Ins. Co. v. Wells, 187 Ark. 979, 
63 S.W.(2d) 533. In that case we quoted with approval the rule announced in 1 
C. J. 107, 108, as follows: “By the weight of authority, it is ground for abatement 
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that the action was prematurely brought, even though the right of action has 
matured before trial as, in most jurisdictions, where an action is brought before 
maturity on a note or other debt; where the time for payment of a note or other 
debt Kas been extended by agreement, and an action is brought before expiration 
of the period of the extension; where an action is brought before the happening 
of an event upon the happening of which the right to commence the action is to 
accrue ; and in many other like cases.” In that case we held, following the authority 
cited, that a suit was premature where the policy provided for payments to begin 
at a certain time after receipt of proof of disability and suit was filed before that 
time elapsed, even though the right of action might have matured before the trial. 

[4] The evidence touching the disability of the appellee appears to have been 
fully developed, and it might appear that no useful purpose could be served by 
reversal of the judgment, but, under the authority of Atlas Life Ins. Co. v. Wells, 
supra, which is supported by the weight of authority, a dismissal of the case becomes 
necessary. This action, however, does not prejudice the right of the appellee to 
bring another suit without making further proof of disability since the appellant is 
now fully apprized of what the proof would show. In view of the possibility of 
another trial, we deem it appropriate to state that the contention of appellant that 
disability payments are to be computed from the time of receipt of proof rather 
than from the happening of the disability is erroneous and is not supported by the 
case of Mutual Life Ins. Co. v. Marsh, supra. Under the terms of the contract of 
insurance the appellee, if totally and permanently disabled, would be due the stip- 
ulated monthly benefits from the happening of the disability and not from the date 
of receipt of proof as contended by appellant. 

It follows that the petition for rehearing should be granted. The opinion 
delivered June 8, 1936, is therefore withdrawn, the above and foregoing is sub- 
stituted therefor, and the judgment is reversed and the case dismissed without 
prejudice. 


PROGRESSIVE LIFE INS. CO. v. DEAN. No. 4—4373. 
Supreme Court of Arkansas. Oct. 12, 1936. 
97 Southwestern Reporter (2d) 62. 
1. LAPSE. 
_ Whether life policy lapsed for failure to pay premiums, or was in force when 
insured was executed for crime committed in Missouri, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. CONTRACT. 

Life insurance contracts are choses in action. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
5. EXECUTION. 

Beneficiary held entitled, under public policy as declared in constitution, to 
recover on life policy for death of insured who was executed in Missouri following 
conviction for rape, where there was no provision in policy exempting insurer from 
liability to beneficiary if insured committed a crime for which he was executed 
(Const. Ark. art. 2, § 17; Const. U. S. art. 1, § 10). 

(For other cases, see Insurance, Dec. Dig. § 438.) 


Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Essie Dean against the Progressive Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. : 

Moore & Burke, of Helena, E. M. Arnold, of Springfield, Mo., and Duty & 
Duty, of Rogers, for appellant. 

W. G. Dinning, of Helena, for appellee. 

Humpureys, Justice. 

This is an appeal from a judgment for $300 with a penalty of 12 per cent. and 
an attorney’s fee in favor of appellee, rendered in the circuit court of Phillips county, 
against appellant, on an insurance policy it issued on the life of C. D. Ward on the 
16th day of February, 1933, in which appellee, Ward’s sister, was named as the 
beneficiary. ; 

The record reflects that C. D. Ward, the insured, was convicted of the crime of 
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rape in the state of Missouri and, on the 19th day of August, was executed for the 
crime. 

The record also reflects a sharp conflict in the testimony as to whether the 
premiums on the policy of insurance were paid as they matured, or within the 
grace period. 

The testimony introduced by appellant tended to show that default was made 
in the payment of the premium due July 1, 1933, and that, on application, reinstate- 
ment was made on August 26, 1933; that the policy lapsed again for the nonpay- 
ment of the October, 1933, premium, but was reinstated on application on 
November 28, 1933; also that the policy lapsed for nonpayment of, the January, 
1935, premium ; and that it was not reinstated after lapsing. 

The testimony introduced by appellee tended to show that the policy never 
lapsed for failure to pay any of the premiums during the life of C. D. Ward, and 
that same was in force and effect when Ward was executed for the crime he com- 
mitted in Missouri. 

[1, 2] The issues of fact arising‘out of the conflicting testimony were submitted 
to the jury under correct instructions and were resolved against appellant. We 
cannot invade the exclusive province of the jury to determine issues arising out 
of disputed facts to pass upon the credibility of the several witnesses or the weight 
to be given to the testimony of each. We look to the ‘record only to ascertain 
whether there is any substantial evidence to sustain the verdict. There is ample 
evidence in the instant case to sustain the verdict and consequent judgment. 

The only remaining question to determine on this appeal is whether the public 
policy of this state will frobid a recovery against an insurance company where the 
insured has been legally executed for a crime. There is no provision in the policy 
exempting appellant from liability to the beneficiary in case the insured commits a 
crime for which he was executed. In the case of Hugh Collins, Ex’r of Robert 
Kilpatric, Deceased v. Metropolitan Life Insurance Company, 232 Ill. 37, 83 N. E. 
542,14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129, it was decided 
on December 17, 1907 (quoting syllabus 1), that: “The personal representative of 
an insured is not precluded from enforcing payment of his policy by the fact that 
insured was executed for crime, where the Constitution declares that no conviction 
shall work a corruption of blood or forfeiture of estate, and the statutes make no 
exception in such case in the rules of descent and distribution.” 


In the case of Fields v. Metropolitan Insurance Company, 147 Tenn. 464, 249 
S. W. 798, 36 A. L. R. 1250, it was decided on April 7, 1923 (quoting syllabus), 
that: “In view of Const. art. 1, § 12, prohibiting corruption of blood or forfeiture 
of estate and deodands, which establishes the public policy of the state as opposed 
to forfeitures for conviction for crimes, it is not contrary to public policy for a 
life insurance company to pay to the beneficiary the amount of the policy upon the 
life of one who had been executed by the state for murder.” 


[3] In both casés referred to, life insurance contracts are treated as property 
(choses in action) and correctly so. In both these cases it is decided that one who is 
executed for crime does not forfeit any of his property rights. He may make such 
disposition of his property before he is executed as he pleases, and if he does not 
dispose of his property in any manner known to the law prior to his death, the 
statute of descents and distributions will dispose of it for him just as it would the 
property of any one else who died intestate. The reason assigned for the rule 
announced is that the Constitution of the State declares a conviction for crime 
shall not work a corruption of the blood or forfeiture of estate. In both cases 
notice is taken of the two cases decided by the Supreme Court of the United States 
and relied upon by appellant, holding that it is contrary to public policy for a 
beneficiary to recovery on an insurance policy if the insured was legally executed 
for a crime. The cases of the United States Supreme Court cited by appellant 
are styled as follows: Burt v. Union Central Life Ins. Co., 187 U. S. 362, 23 S. Ct. 
139, 47 L. Ed. 216, and Northwestern Mutual Life Ins. Co. v. McCue, 223 U. S. 
234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57. 


In the Illinoig and Tennessee cases referred to above, mention is made of the 
fact that the Supreme Court of the United States did not take into account the 
Constitutional provisions in our nation and states prohibiting forfeiture of estate of 
one attainted with crime, but, on the contrary, followed the opinion of the Lord 
Chancellor for the House of Lords, delivered July 9, 1830, in the case of Amicable 
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Society v. Bourland, English Reports. At the time the Lord Chancellor rendered 
the opinion, “at common law, all the property, real and personal, if one attainted 
was forfeited, and his blood was so corrupted that nothing could pass by inheritance 
to, from, or through him. Thus, the wife, children, and collateral relations of 
the attainted person suffered with him.” 

The Constitution of the United States and this state has removed us from 
these harsh rules of the common law, and they should not be enforced in this free 
country on the ground of public policy. 

Article 1, § 10, of the Constitution of the United States is as follows: “No 
State * * * shall pass any bill of attainder.” 

Article 2, § 17, of the Constitution of Arkansas, is as follows: “No bill of 
attainder * * * shall ever be passed.” 

[4] It has been wisely said: “The public policy of a state has to be sought for 
in its Constitution, legislative enactments, and judicial decisions.” 

Of course, in arriving at the public policy of a state, legislative enactments 
must yield to constitutional provisions, and judicial decisions must recognize and 
yield to constitutional provisions and legislative enactments. 

[5] Our Constitution has declared the public policy applicable to the case at bar, 
and we must respect it as the first and highest declaration of public policy. 

No error appearing, the judgment is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BLANTON. No. 4—4381. 


Supreme Court of Arkansas. Oct. 19, 1936. 
97 Southwestern Reporter (2d) 77. 
2. SOUND HEALTH. 

Whether life policy providing that insurer assumed no obligation if insured 
should not be in sound health on date of policy was void because of misrepresen- 
tations by insured regarding her health held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. DURESS. 

Whether alleged release of beneficiary’s claim against insurer under life policy 
was invalid because obtained under duress held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Jackson County; S. M. Bone, Judge. 

Suit by Imah Blanton against the National Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Barber & Henry, of Little Rock, and Ira J. Mack, of Newport, for appellant. 

J. F. Parish, of Newport, for appellee. 

Butier, Justice. 

On March 21, 1934, Della Blanton signed an application for a life insurance 
policy upon which, March 26, a policy was issued by appellant company. She died 
on May 8, 1934, the premiums due on said policy having all been regularly paid. 
Notice of death was given by appellee, the daughter of Della Blanton and the 
beneficiary named in the policy. On June 29, 1934, appellee was paid the sum of 
$3.60 by the appellant company, the amount of premiums which had been paid by 
the assured or her agents, and executed a written instrument which recited that the 
above sum was accepted in settlement of all claims under the policy which she sur- 
rendered for the following reason: “Not an insurable risk.” After this appellee 
filed suit against the appellant to recover the face of the policy in the sum of $540 
Jess the $3.60. She alleged that the policy was in full force at the time of the 
death of the assured and, further, that appellant had denied liability on account of 
the policy and, through misrepresentation, threats, and fraud, obtained a release 
from her which she alleged was not binding upon her. 

The answer denied the allegation relating to the procurement of the release 
which was pleaded in full satisfaction of appellee’s demand and the further defense 
was tendered that the assured, in her application, stated that she was in sound 
health and not suffering from any diseases named in the policy for which no obliga- 
tion was assumed by the insurer; that appellant did not require a medical examina- 
tion, but relied upon the statements made by the assured in her application which she 
well knew at the time were false; that at the time of the said application and at 
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the time of the delivery of the policy the assured was in unsound health and 
suffering from disease of the heart, liver, kidneys, and lungs, and her general 
health was poor and had been for some years as she well knew. 

On the issues joined at the trial of the case, evidence was adduced which resulted 
in a verdict and judgment in favor of the appellee for the amount sued for. The 
court, thereupon, assessed a penalty of 12 per cent. and an attorney's fee, which 
together with the amount of the verdict, aggregated the sum of $752.54. From that 
judgment an appeal has been duly prosecuted, and the judgment is sought to be 
reversed for failure of the trial court to direct a verdict in behalf of appellant on 
its motion duly made. This motion was grounded upon the contention that the 
policy was void because of misrepresentations by the assured regarding her health, 
which, it is claimed, were established by the undisputed evidence; also, upon the 
ground that the evidence failed to establish the invalidity of the release for the 
causes alleged by the appellee. 

On the first contention it may be said that the question of the health of the 
assured was one of fact. Old American Ins. Co. v. Davis, 175 Ark. 1170, 300 
S. W. 415. The evidence adduced on behalf of appellee consisted of the testi- 
mony of a number of lay witnesses who testified that they had known the assured 
for some considerable time before her death and, in a general way, testified that 
during that time she had not been well. Some testified as to conversations had with 
her in which she had stated around the first of March, 1934, that she had been sick 
with the flu a month or two previous to that time. Some testified that she seemed 
to have “smothering spells” and that her legs were swollen to such extent that 


one had big blisters raised on it which burst, causing a discharge of water. One 
of the witnesses, Mrs. Virgil Hutchinson, testified that early in March, 1934, 
witness went with the assured to Newport to see Dr. Gray, and on reaching the 
town she had a kind of spell and fainted and had to wait an hour or two before 
they went to the doctor’s office; that assured was in Dr. Gray’s office for thirty 
minutes, but witness did not go in with her. 


One of the witnesses testified that she visited the assured on the afternoon pre- 


ceding her death that night. She sent for a doctor who gave her a “shot”; that wit- 
ness had seen a number suffering with pneumonia and in her opinion the assured 
was not afflicted with, and did not die from, that disease. 

The testimony of these witnesses is not undisputed. The beneficiary in the policy, 
a daughter of the assured, testified that except for bad teeth and a sinus trouble 
from which her mother suffered a great deal, she had not been sick enough to be 
in bed but two or three times during the four years preceding witness’ testimony: 
that she was sick in the winter of 1932 and had a case of flu in the winter of 1933; 
that at the time she made the application for insurance, which was at the home of 
a Mr. Gist and in witness’ presence, she was in good health. Witness stated that 
the cause of her mother’s death was pneumonia with which she had been ill about a 
week or ten days preceding her death. 

A Mr. Trentham, who took the assured’s application for insurance as the agent 
for appellant company, testified that he had known Mrs. Blanton for some time 
before she signed the application. He failed to make any statement in his testimony 
as to the assured’s health at the time the application was taken. 


Dr. Gray, a physician, who, as the testimony of appellant disclosed, had been 
visited by the assured early in March, 1934, testified that she came to his office, but 
that he did not recollect any particular examination he made. He stated that he 
must have made one, however, or he would not have written a prescription for her. 
Several prescriptions were introduced in evidence, and the doctor stated that he 
could say definitely, because of the character of these prescriptions, that the assured 
was not suffering from any ailment of the heart. He further stated that Mrs. 
Blanton was a relief patient, but that he gave such patients the same kind of 
examination as to those who were able to pay, and that he would have been able 
to find out in thirty minutes what her trouble was. The prescriptions he had given 
Mrs. Blanton were for quinine and laxatives; one was a sedative, but the doctor 
did not recall for what it was prescribed. 

The beneficiary, Imah Blanton, also testified that one of her mother’s legs 
was swollen as a result of an injury she received in a fall. 

The doctor who attended Mrs. Blanton on the afternoon of the last day of her 
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life was not called as a witness and did not testify. The failure to procure this 
testimony leaves the exact cause of the insured’s death uncertain. 

The provision of the policy relied on by the appellant is to the effect that no 
obligation is assumed by the company if the assured should not be in sound health 
on the date of the policy, or if, before that date, she “has had any pulmonary 
disease, or chronic bronchitis or cancer, or disease of the heart, liver or kidneys 
*** ” Tt is insisted by the appellant that the finding of the jury necessarily 
implied by its verdict is so clearly and palpably against the weight of the evidence 
as to shock the sense of justice of a reasonable person, and appellant invokes the 
doctrine announced in Singer Manufacturing Company v. Rogers, 70 Ark. 385, 67 
S. W. 75, 68 S. W. 153, where the court said: “The rule established in this court 
is that, even where there may be some conflict in the evidence, a new trial will be 
granted where the verdict is so clearly and palpably against the weight of evidence 
as to shock the sense of justice of a reasonable person.” This case followed and 
approved the rule announced in Oliver v. State, 34 Ark. 632, quoting therefrom as 
follows: “But in all cases, even those of conflict, this court will direct a new trial, 
when, upon inspection of the evidence, the verdict is so clearly and palpably against 
the weight of it as to shock a sense of justice. The line lies between a mere pre- 
ponderance within the bounds of a fair difference of opinion, and that gross pre- 
ponderance which indicates an unreasoning passion or prejudice on the part of the 
jury, or misapprehension of the law, or disregard of the legitimate sphere of their 
action.” 


In the case of Chalfant v. Haralson, 176 Ark. 375, 3 S.W.(2d) 38, 39, reference 
was made to the cases supra, and in that connection the court said: “In so far as it 
might be said that these cases sustain a holding that this court will set aside the 
verdict of a jury where there is any substantial evidence to sustain it, they are 
against the current of decisions in this state and are contrary to the long-settled rule 
of this court on the subject.” ; 

{1, 2] The jury is the sole judge of the credibility of the witnesses and neces- 
sarily has to ~ass upon the truthfulness of the testimony in determining the weight 
to be given it. The jury accepted the testimony adduced on behalf of the appellee 
as establishing the true facts in the case, and we are unable to say that this testimony 
was palpably false to that degree which would warrant our invasion of the province 
of the jury. Accepting this testimony as true and giving to it its greatest pro- 
bative value, we think it of a substantial nature. If Mrs. Blanton had been in 
such condition as testified to by appellant’s witnesses, certainly Dr. Gray would 
have observed it, for he had ample opportunity to do so since, according to the 
testimony of a witness for the appellant, she was in his office for thiry minutes. 
This reasonably implies that the doctor made an examination of Mrs. Blanton and, 
while he was unable to recall what the examination was, he was prepared to, and did, 
say that the prescriptions he gave her failed to indicate any serious complaint. If 
her condition was, indeed, that described by appellant’s witnesses, it would have 
been discernible from a casual observation. Mr. Trentham must not have observed 
any indication of disease, else he would have been called upon to relate the result 
of his observation. This circumstance, together with the failure to call as a 
witness the physician who last administered to the assured, corroborates the testi- 
mony of the appellee and gives to her evidence substantial weight. This view 
renders it unnecessary to notice the contention of the appellee that even though 
the representations made in the application may have been false, these were not 
sufficient to avoid the policy; there being no evidence that they were knowingly and 
willfully made by the assured with the intent of deceiving the insurer. 


[3] On the question of the method of procuring the release, the testimony is in 
irreconcilable conflict. The appellee testified that the proof of death and claim for 
the policy benefit were delivered to her by Mr. Trentham, the company’s agent; that 
she gave him the insurance policy and receipt book on his representation that it 
would be necessary to send them in to the home office in order for her to receive 
payment of the sum for which her mother was insured; that she heard nothing 
about the claim until the 28th or 29th of June, when several men, representing 
themselves to be the agents of the appellant, visited her and stated it had been 
discovered that her mother had defrauded the appellant into issuing the policy and 
if she tried to get the insurance she would be sent to the penitentiary; that these 
men then offered to return the premiums upon her signing.a receipt and accepting 
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the same in full settlement of her claim under the policy; that she did not sign 
the receipt and accept the money on that afternoon, but saw Mr. Trentham the next 
day and, after talking with him, signed the receipt. He advised her that she 
might be in “a tough spot” and about the best thing he could advise her to do 
would be to accept the amount offered. It was then that she signed the receipt and 
release. 

In the statement regarding the manner in which the receipt and release were 
obtained, appellee was corroborated by the testimony of a witness who overheard the 
conversation between her and appellant’s agents. This testimony was denied by the 
agents who testified in the case, but as the jury accepted the testimony of the 
appellee as true, so must we. This establishes such duress as to render the contract 
of release unenforceable. 

[4] It is a fundamental principle that contracts, to be valid, must be voluntarily 
made and, where executed under such circumstances as would enslave the will, the 
contract is void. This court, in the early case of Burr v. Burton, 18 Ark. 214, 
declared the rule that: “A contract made by a party, under compulsion, is void; 
because consent is of the essence of a contract, and where there is compulsion, there 
is no consent, for this must be voluntary. Such a contract is void for another 
reason. It is founded in wrong or fraud. It is not, however, all compulsion which 
had this effect; it must amount to duress. But this duress may be either actual 
violence, or threat. * * * Duress, by threats, * * * exists not wherever a party has 
entered into a contract under the influence of a threat, but only where such a threat 
excites a fear of some grievous wrong, as of death, or great bodily injury, or unlaw- 
ful imprisonment.” 

In Fonville v. Wichita State Bank & Trust Co., 161 Ark. 93, 255 S. W. 561, 33 
\. L. R. 125, we said, in effect, that to constitute duress sufficient to render void a 
contract because of threats it is necessary that the threats and circumstances be of 
a character sufficient to excite the reasonable fears of a person of ordinary courage. 
This, of course, does not mean an ideal person, but one similar to the persor 
affected and surrounded by similar circumstances. Manifestly, the threats which 
would induce the greatest fear in one person and constrain his acts might have no 
influence on another, and a person of “ordinary courage” is one similar to the per- 
son against whom the threats are made as to age, sex, mentality, and information 
surrounded by the same, or similar, conditions. 13 C. J. § 315, p. 400; § 319, p. 402. 
_ _ It is clearly inferable from the evidence that the appellee is a woman of limited 
information unaccustomed to business transactions. The threats made by the 
agents of appellant company would have had no influence on many persons, but to 
us they appear to have been sufficient to submit to the jury whether sufficient to 
overcome the appellee’s mind and to prevent her from exercising her own free will 
and to cause her to execute the release. 

It follows from the views expressed that the judgment of the lower court is 
correct and should be affirmed. It is so ordered. 


MARTIN v. POSTAL UNION LIFE INS. CO. Civ. 5416. 
District Court of Appeal, Third District, California. Sept. 28, 1936. 
61 Pacific Reporter (2d) 333. 
1. RELEASE. 

Where insurer set up release as absolute bar of insured’s right of recovery on 
accident policy, excluding evidence that both proof of loss and release were executed 
by insured and that payment was made by insurer under mistaken idea as to extent 
of insured’s injuries held error (Code Civ. Proc. § 462; § 448, as amended by St. 
1933, p. 2548). , 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from Superior Court, Placer County; J. B. Landis, Judge. 

Action by Cabble C. Martin against the Postal Union Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment affirmed on condition of remission. 

J. F. Riley, of San Francisco, for appellant. 

L. DeWitt Spark, of Roseville, for respondent. 

Mr. Justice PrumMeEr delivered the opinion of the court. : 

This action is based upon an insurance policy issued to the plaintiff by the 
Pacific States Life Assurance Company, and liability, if any, assumed by ‘the 
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defendant. The policy was issued to the plaintiff on the 13th day of June, 1933, the 
insuring clause of which reads as follows: “Loss of life, limb, sight or time, the 
cause of which originates and loss occurs while this policy is in full force and 
effect, which loss results directly and independently of all other causes, from 
accidental bodily injuries, hereinafter referred to as ‘such injury.” 

For total disability, compensation was to be made at the rate of $100 per 
month. Part 3, subdivisions A and B of the policy, fixes the liability of the com- 
pany, and is in the following words and figures: 

“(A) If ‘such injury’ shall, within twenty (20) days from the date of the 
occurrence -of the accident, totally and continuously disable the insured and during 
which time he shall be under the professional care and regular attendance of a 
legally qualified physician and surgeon, the Company will pay, for the period of 
such continuous total disability, Accident Indemnity at the rate per month provided 
in Part 1, subject to Aggregate Disability Indemnity, Part 7, Partial Disability. 

“(B) Or, if ‘such injury’ shall not, within twenty (20) days from the date of 
the occurrence of the accident, cause total disability, but shall thereafter totally 
disable the insured; or, if ‘such injury’ shall, commencing on the date of the 
occurrence of the accident, or immediately following total loss of time, cause con- 
tinuous partial disability, and during which time the insured shall be under the 
professional care and regular attendance of a legally qualified physician or surgeon, 
the Company will pay, for the period of such continuous disability, not to exceed 
three months, forty per cent (40%) of the Accident Indemnity at the rate per 
month provided in Part 1, subject to Aggregate Disability Indemnity, Part 7.” 

The complaint alleges that on or about the 16th day of September, 1933, the 
plaintiff was operating an auomobile in the city of North Sacramento, and while so 
doing, was injured in the collision which occurred between the automobile in which 
the plaintiff was riding and a truck then and there on the same highway, and as a 
result of the collision the plaintiff received a severe blow upon his body, resulting 
in severe contusions, bruises, and a displaced vertebra. The testimony of Dr. Cook, 
to which we will hereinafter refer, who took an X-ray of the plaintiff’s body, was 
to the effect that there was a break in the lower border of the third lumbar vertebra. 
Proof of injuries suffered by the plaintiff was made out by him on or about the 2d 
day of October, 1933, in which proof the statement appears that the plaintiff had 
suffered a wrenched back and other bodily bruises. Nothing is mentioned in the 
proof furnished by the plaintiff of the fact of injury to his spinal column. The 
plaintiff, after his injury on the 16th day of September, 1933, called a Dr. Jones, 
the company doctor for the corporation employing the plaintiff. It appears from 
the statement furnished by Dr. Jones, that only a cursory examination was made of 
the injuries suffered by the plaintiff. It contains nothing with reference to the 
injuries as shown by the X-rays and as testified to by Dr. Cook. The extent of the 
injury was not discovered by Dr, Jones, and of course was not disclosed to the 
plaintiff, and could not be included in his proof furnished to the appellant on the 
2d day of October, 1933. Thereafter, on the 2d day of October, 1933, Dr. Jones 
having advised the plaintiff to return to work, the plaintiff did return to work for 
the P. F. & E. Company, where he had originally been employed as a car carpenter, 
it being his business to repair and restore to proper condition cars used by the P. F. 
& E. Company in its business. The record shows that the plaintiff continued in 
the employment of the P. F. & E. Company thereafter until up to and including the 
17th day of November, 1933, when the extent of his injuries had become so aggra- 


vated that it was impossible for him to continue the employment in which he had 
previously been engaged. There is no contention in the record that the injury to 
the plaintiff was and is not serious; that during the time he was employed from 
October 2, 1933, to November 17, 1933, he suffered great pain and discomfort; that 
the injury he received was such as might very well have justified him in refraining 
from engaging in any employment whatsoever. The injury to the plaintiff having 
become so aggravated, on the 17th of November, 1933, or thereabouts, the X-ray 
examination heretofore referred to was had, and it was at that time discovered that 


the third lumbar vertebra in the plaintiff's backbone had been injured. Thereupon 
the plaintiff was sent to an hospital in San Francisco, where he remained for some 
weeks. 

Upon the furnishing of the proofs by the plaintiff on the 2d day of October, 
1933, indicating that he had lost fifteen days’ time, the appellant forwarded to the 
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plaintiff a check in the sum of $46.66. This check purported to cover the period oi 
time lost by the plaintiff by reason of the injury referred to. On the reverse side 
of this check there appeared an acknowledgment of receipt and release which was 
signed by the plaintiff and also by the plaintiff's wife. This release is in the follow- 
ing words and figures, to wit: “Claim No. 78,328, received forty-six and 66/100 
dollars from Postal Union Life Insurance Company in full payment, satistaction, 
discharge and release of any and all claims myself, my heirs, executors, adminis- 
trators or assigns may now have or hereafter have against said Company under its 
Policy No. 34,616 due to, or growing out of an accident sustained by me on or about 
September 16, 1933. I have read and understand the above release.” 

[1] This release was set up in the defendant’s answer and pleaded as an abso- 
lute bar of the plaintiff's right of recovery. 

What we have said sufficiently shows that this release was made in entire 
ignorance of the extent of the injuries suffered by the plaintiff, and was the result 
of a mistake as to the extent of such injuries, and that the appellant, in sending the 
check for $46.66, including the release, was likewise acting under a mistake as to 
the extent of the injuries suffered by the plaintiff. The record also shows that 
the plaintiff resumed his occupation at the direction of Dr. Jones, the company 
doctor. 


In addition to what we have set forth, the plaintiff attempted to introduce testi- 
mony as to the circumstances under which the release was’ signed, and also as to the 
proof which was furnished to the company on the 2d day of October, 1933. This 
followed after the introduction of the release just set forth herein. The testimony 
as to this point in the record reads as follows: 

“Q. Did you read all those releases before you signed them? 

“Mr. Riley: To which I object. 

“A. No, sir, I didn’t. 

“Mr. Riley: Irrelevant, immaterial. 

“The Court: There is nothing in the pleading about the release, is there? 

“Mr. Riley: Only in the complaint, only in the answer I mean. There is nothing 
in the complaint about it at all. 


“The Court: What is the purpose of this? 
_ “Mr. Spark: For the purpose of showing that he didn’t understand what he was 
signing. 

“The Court: You haven't alleged any fraud or inability. Sustain the objection. 

“Mr. Riley: I ask that the answer go out. 

“The Court: It may go out. 

“Mr. Spark: Q. Mr. Martin, at the time you presented your claim to the Com- 
pany, did you think, did you know, were you of the opinion that you had recovered 
from your injury? A. No, sir, I wasn’t. 

“ . 

Q. I say, you knew that to be a fact? A. Yes, sir. 

“Q. Did your doctor advise you you had recovered from your accident? 

“Mr. Riley: We object, not within any of the issues of this pleading, therefore, 
not pertinent, not competent. 


“The Court: I don’t see anything to support that testimony. I will sustain the 
objection.” 

Upon the objection of the appellant, testimony along the above indicated lines 
was excluded by the court. The ruling of the court was and is clearly erroneous, 
the court seeming to labor under the impression that the plaintiff was under the 
necessity of alleging fraud, undue influence, mistake, etc., in order to introduce such 
testimony, overlooking the fact that section 462 of the Code of Civil Procedure 
provides that all new matter set up in the answer in avoidance or constituting a 
defense is deemed controverted, and that no additional pleading is required on the 
part of the plaintiff. Section 448 of the Code of Civil Procedure (as amended bv 
St. 1933, p. 2548) does not change the rule of testimony in this particular, save and 


except as to the genuineness of the signatures to a written instrument set up in the 


answer, and its execution, leaving open for the plaintiff to introduce any testimony 


that he may have in avoidance of the release and showing that it should not be 
given any force or effect. 


As early as the case of Montgomery v. Rauer, 125 Cal. 227, 57 P. 894, 896, 
the Supreme Court used the followimg language: “Nor may the further objection 
of appellant be sustained that the plaintiffs, not’ having pleaded an avoidance of 
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the release, should not have been permitted to prove it. They were not compelled to 
anticipate defenses. If the release and discharge had been set out in the bar of the 
action, still, under our system of pleading, which permits no replication, the defense 
of fraud would have been open to the plaintiffs without special averment.” 


[2] In the case of Weger v. Rocha, 138 Cal. App. 109, 32 P.(2d) 417, 418, an 
exactly similar situation was presented to this court. The plaintiff filed a complaint 
seeking damages for injuries sustained. It appears that after the injury the plaintiff 
had signed a release, and this release was set up in the defendant’s answer. This 
court there said: “As against the special defense, the plaintiff relied upon testimony 
to establish fraud, menace, duress, and undue influence, and specially that the 
signature of the plaintiff to the paper hereinafter referred to was obtained by fraud 
and undue influence on the part of an agent representing the Banker’s Indemnity 
Insurance Company, insurance carrier for the defendant Rocha.” The opinion 
further goes on to show that the finding of the court to the effect that the release 
had been procured by fraud and undue influence was sustained by the testimony. 
Under the circumstances just set forth, the appellant having blocked the plaintiff 
from introducing further testimony showing that both the proof and the release 
were executed under a mistaken idea as to the extent of the injuries received by 
him, and also, that the defendant in sending its check was not aware of the plaintiff's 
serious injuries, and obtained a release utterly incommensurate with the compensa- 
tion to which the plaintiff was entitled, is now estopped from urging want of 
testimony excluded by its own objections. 

By the appellant’s computation, to which we will hereafter refer, it appears 
that the release was a trifle less than 10 per cent. of the compensation now shown 
to be due if the plaintiff was entitled to recover, which brings the case within the 
language which this court used in the case of Rocha, supra, to wit: “That the sum 
of $475.00 is glaringly inadequate as a settlement in this case where a judgment 
of $8,276.25 is not questioned as being excessive, appears to us an inescapable con- 
clusion and sufficient to shock the conscience of a trial judge.” 

In the case of United Bank & Trust Co. v. Hunt, 1 Cal.(2d) 340, 34 P.(2d) 1001, 
1004, the Supreme Court, in considering the question of the position which an 
appellant might take when it had blocked the introduction of testimony in the trial 
court, adopted the language of Presiding Justice Pullen of this court, which we 
think applicable here, and estops the appellant from urging as a cause for reversal, 
failure to introduce further testimony which it succeeded in excluding in the trial 
court. The language referred to is as follows: “We are of the opinion that the 
bank waived its right to raise the question of res judicata in the Yuba county case 
by its opposition to the motion to amend the Butte county case to include therem 
the various causes of action set forth in the Yuba county case, and by opposing a 
motion to try the two cases together. Where counsel by timely notice call to 2 
court’s attention the pendency of other proceedings covering kindred matters and 
strive to have the same embraced within the scope of the inquiry, and such attempt 
is successfully blocked by opposing counsel, and the trial proceeds to the investiga- 
tion of the specific issue before the court, counsel who were successful in prevent- 
ing the consolidation of the issues cannot be heard later to object to a trial of the 
related matters upon the ground of res judicata. The course pursued by the court 
and counsel in the Butte county case was tantamount to an express determination on 
the part of the court with the consent of opposing counsel to reserve the issues 
involved for future adjudication. Asher v. G. F. Stearns, etc., Co., 241 Ky. 292, 43 
S.W.(2d) 1012, Litigants cannot successfully assume such inconsistent positions.” 

[3] Much time and attention has been given by counsel to a number of author- 
ities cited, having to do with the word “continuous,” referring to the disability of 
the insured. The testimony in the transcript shows conclusively that the injury 
suffered by the plaintiff was continuous in its effect upon his system, and was such 
that he might very properly have discontinued all employment. This, however, is 
not determinative of this cause. By reference to the insuring clause (A) of the 
policy it appears that the plaintiff was insured against loss of life, limb, sight, or 
time. He was not insured against injury; he was not insured against bodily pain; he 
was not insured against disability as disability; he was insured only against loss of 
time, which means that he was insured against loss of wages by reason of the loss 
of time during which he would be precluded from engaging in his usual avocation 
and receiving compensation therefor. The record in this case shows without ques- 
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tion that from the 2d day of October, 1933, to the 17th day of November, 1933, the 
plaintiff was in the employ of the P. F. & E. Company, and received his usual and 
customary wages. Whether he performed services for that company commensur- 
ate with the wages received is wholly immaterial. The insurance policy issued to 
the plaintiff insured him, as we have said, only against loss of time; that is, loss 
of wages which he would otherwise have earned during the period of lost. time. 
Regardless of how serious the disability, if the plaintiff lost no time by reason 
thereof, the disability alone would furnish no basis upon which to predicate an 
action against the insurance company. The policy, as we have stated here, was for 
loss of time only, so far as this case is concerned, and covered nothing else. The 
record shows that the jury in this case awarded damages in the sum of $839.84, 
which covered compensation for the time intervening between the date of the acci- 
dent and the date of the action, covering the period when the plaintiff did not lose 
time. As we have said, the plaintiff was paid by the company for time lost between 
September 16, 1933, and November 2, 1933, with the possible exception of one day. 
From November 2, 1933, to and including November 17, 1933, the plaintiff was on 
the payroll of the company by which he was employed, and received full pay for 
that period. This shows that there remained, beginning with November 18, 1933, 
to and including the time of the commencement of this action on March 10, 1934, 
the period of three months and twenty-two days. The policy which we have 
referred to entitled the plaintiff to payment for loss of time at the rate of $100 
per month, with an extra $100 for time spent in an hospital. Computation shows 
that the total of this compensation for the time actually lost by the plaintiff entitled 
him to receive the sum of $473.33, and no more. It is urged by the appellant that 
this shows passion and prejudice on the part of the jury to such an extent that a 
new trial should be ordered. A careful scrutiny of the record, however, leads us 
to an opposite conclusion. The complaint in the action was drawn to cover the 
entire period between September 16, 1933, and March 10, 1934, giving no account 
of the time which was not lost by the plaintiff, that is, the time when he received 
his usual compensation, which, of course, went beyond the terms of the policy 
and did not charge the appellant with liability. We may further state that the 
record indicates that the plaintiff's cause of action presented to the jury was upon 
the theory that the appellant was liable simply on account of the injury suffered 
by the plaintiff, irrespective of whether the plaintiff did or did not lose time and 
fail to receive wages by reason thereof. This misconception of the insurance 
policy undoubtedly led the jury into error in awarding the sum not justified by 
either the policy or the proofs. This error may properly be corrected by the order 
hereinafter made, without reversal of the cause. 

[4] The appellant further objects to language used by the attorney for the 
plaintiff in his address to the jury, assigning the same as prejudicial. It appears 
that counsel for the plaintiff in his address to the jury referred to the “poverty” 
of the plaintiff. Objection thereto was made by counsel for the appellant, and 
the court used the following language: “That may be stricken out, not considered 
by the jury, unless there is evidence in there.” The criticism on the part of the 
appellant goes as to words, “unless there is evidence in there.” There being no 
evidence in the case of the poverty of the plaintiff, we do not very well see how 
any prejudicial error was caused thereby. 

It follows from what we have said that, as there is nothing in the record 
supporting a judgment in favor of the plaintiff for any sum in excess of $473.33, the 
judgment of the trial court must stand reversed unless the plaintiff, within twenty 
days from the rendering of this opinion, file with the clerk of this court a remission 
of all the damages awarded in excess of the sum of $473.33. In the event such 
remission is filed, the judgment will stand affirmed for the sum of $473.33. 

Costs on appeal are not awarded to either party. 

We concur: Pullen, P. J.; Thompson, J. 


BOYER v. TRAVELERS’ INS. CO. S. F. 15716. 


Supreme Court of California. Oct. 30, 1936. 
61 Pacific Reporter (2d) 925. 
1 APPLICATION. 


Group life policy, providing that employee failing to file written application 
for insurance on or before completion of one month of service would be insured 
from fourteenth day of calendar month following date of application provided 
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employee was actually at work on such day, held to permit insurance to become 
effective as to any employee only if health permitted him to be actually at work 
on specified date following making of application. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. EVIDENCE. 

Evidence held insufficient to support judgment granting recovery on group life 
policy under which automobile salesman had applied for insurance on ground 
that, while in hospital on date of his death, automobile salesman was “actually 
at work” as required by policy in order for insurance to become effective, since 
for employee to have been “actually at work” it would have been necessary for 
him to have been doing some of the things for which he was employed. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Franklin A. 
Griffin, Judge. 

Action by Edna Kk. Boyer against the Travelers’ Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed. 

For prior opinion of the District Court of Appeal, see 57 P.(2d) 1328. 

O’Connor, Fitzgerald & Moran, Leo R. Friedman, and Joseph T. O’Connor, 
all of San Francisco, for appellant. 

M. Mitchell Bourquin, of San Francisco (Clinton L. Markley, of San Fran- 
cisco, of counsel), for respondent. 

Per Curiam. 

A hearing in this court was granted, after decision by the District Court of 
Appeal, in order that we might give further consideration to the question of 
whether the employee hereinafter mentioned was “actually at work,” within the 
meaning of that phrase as used in a policy of group insurance, on July 14, 1933, 
or the day on which he died. 

After further and careful consideration, we are satisfied with the opinion 
rendered by the District Court of Appeal, speaking through Mr. Justice Spence, 
and we hereby adopt that opinion as the opinion of this court as follows: 

“This action was brought to recover the sum of $4,000 alleged to have become 
due to plaintiff from defendant under a policy of group life insurance. Upon a 
trial by jury, plaintiff had judgment and defendant appeals. 


“The main question raised upon this appeal is whether the insurance under 
the group policy had become effective upon the life of Mr. Boyer at the time of 
his death on July 14, 1933. His employer, Edmund Lowe Motors Company, had 
previously obtained the group policy trom defendant. Mr. Boyer made written 
application for insurance thereunder on July 5, 1933. He had made no previous 
application, At that time, he had been an employee for more than one month 
and less than four months. Said policy provided: ‘Each such Employee who fails 
to file written application for this insurance on or before the completion of one 
month of service, will be insured from the fourteenth day of the calendar month 
next following the date on which he files such application provided he does so on 
or before the completion of four months of service and is actually at work on said 
day, or if not actually at work, from the date on which he returns to work. (Italics 
ours.) It may be stated that employees applying for insurance after the com- 
pletion of four months’ service were required to obtain the approval of the insur- 
ance company ‘upon the basis of a medical examination.’ 


“After making his written application for insurance on July 5, 1933, Mr. Boyer 
continued his work as a salesman for the next few days. When he awoke on 
the morning of July 10, 1933, he was afflicted with a shortness of breath. A doctor 
was called and Mr. Boyer was rushed to a hospital where he was put under an 
oxygen tent. This tent was taken off at intervals but was used most of the time 
until his death. While Mr. Boyer was able to sit up in bed and to carry on a 
conversation at least some of the time, he was continuously confined to his bed 
in the hospital under the doctor’s care until he died on July 14, 1933, at 9:30 p. m. 


“Appellant contends that the evidence was insufficient to sustain the implied 
finding of the jury to the effect that Mr. Boyer was ‘actually at work’ on July 14, 
1933. In our opinion this contention must be sustained. Before referring to the 
evidence relied upon by respondent to sustain this finding, it may be stated that 
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respondent concedes that it was not sufficient under the policy to show merely 
that Mr. Boyer was in the employ of the company on July 14, 1933, but that 
it was also necessary to show that he was ‘actually at work’ on that date. It 
may be further stated that appellant concedes that if the evidence was sufficient 
to show that Mr. Boyer was ‘actually at work’ on July 14, 1933, then the insurance 
was effective at the time of his death on the evening of that day. 


“The evidence showed that Mr. Boyer was employed in the capacity of a 
salesman on a commission basis. The sales manager testified, ‘The duties were 
the selling of Lincoln automobiles.’ He was an elderly man and was employed 
mainly because of his ability to make contacts with wealthy people who had the 
means to purchase high-priced automobiles. He was not required to do certain 
things which were required of the other salesmen, but he was nevertheless on 
call by the sales manager ‘at all times in the 24 hours,’ and it was his duty to 
carry out the instructions of the sales manager. He was not employed as an 
executive nor did he have any supervisory powers or duties over others. He 
worked both independently of other salesmen and also in cooperation with other 
salesmen on prospective deals. 

“In an attempt to show that Mr. Boyer was ‘actually at work’ on July 14, 
1933, respondent introduced evidence to show that Mr. Lowe and the sales manager 
visited Mr. Boyer on that day and discussed certain prospective deals with him. 
They were there about 25 or 30 minutes. A review of this evidence shows that 
the discussion involved certain deals upon which Mr. Boyer had been working 
hefore he was taken to the hospital and that the said discussion related solely to 
the question of whether other salesmen should be permitted to carry on the work 
or whether said deals should be permitted to rest until Mr. Boyer was able to 
return to work. Upon this evidence, respondent seeks to sustain the finding 
under attack. 

[1, 2] “We believe, however, that said evidence was wholly insufficient to show 
that Mr. Boyer was ‘actually at work.’ Respondent lays great stress upon the 
fact that the effectiveness of the insurance as to Mr. Boyer was not dependent 
upon Mr. Boyer’s state of health. While it is true that no physical examination 
was required and the employee was not required to make any representation 
regarding his health, it was the clear purpose of the policy provision to permit 
the insurance to become effective as to any employee only in the event that his 
health was such as to permit him to be ‘actually at work’ on the specified date 
following the making of his application. Or, putting it another way, it was the 
clear purpose of the policy provision to prevent the insurance from becoming 
effective as to any employee, such as a salesman, who was so seriously ill as to 
be continuously confined to his bed in a hospital and unable to be ‘actually at work’ 
on the date specified. The evidence upon which respondent relies to show that 
Mr. Boyer was ‘actually at work’ is merely evidence of a conversation necessitated 
by the fact that he was not ‘actually at work’ and could not be ‘actually at work’ 
on the day in question. 

“The parties discuss the meaning of the words ‘actually at work’ and the 
propriety of the trial court’s instructions on this subject. No authority directly in 
point has been called to our attention and we know of none. Respondent cites and 
relies upon Equitable Life Assurance Society v. Worthman (C. C. A.) 67 F.(2d) 
721. Both the policy provisions and the facts regarding the illness were very 
different in that case. It was not there required that the employee be at work 
on any particular day. The deceased there was not confined to his bed at all times 
and his work was of an advisory and supervisory character. Appellant cites 
Leach v. Metropolitan Life Ins. Co., 124 Kan. 584, 261 P. 603, 604, in which the 
words ‘actively at work’ were used in the policy, but it was there conceded by the 
parties that the deceased was not ‘actively at work’ at the time specified. We 
do not deem it necessary, however, to define the words ‘actually at work’ or to 
discuss the trial court’s instructions. Said words are in common usage, and their 
meaning, as applied to an automobile salesman, would seem quite clear and unam- 
biguous. But granting that the rule of liberal construction could be applied, we 
would be required to stretch that rule beyond all reason in order to hold that 
the evidence here was sufficient to show that Mr. Boyer was ‘actually at work’ 
on July 14, 1933, when it showed that he performed none of his customary duties 
as a salesman on that day but merely discussed his inability to perform his duties 
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and the advisability of permitting others to carry on until such time as he might 
be able to perform such duties.” 

For the purpose of further clarifying our conclusions, we may observe that, 
in order for the employee to have been “actually at work,” it would have been 
necessary for him to have been doing some of the things for which he was 
employed, i. e., making contacts, instead of being confined to his bed under an 
oxygen tent, entirely unable to make those contacts for which he was employed. 
The evidence here discloses that Boyer was not able to do what Mr. Lowe wanted 
and requested his employer to wait until he got out. 

The judgment is reversed. 

NEIGHBORS OF WOODCRAFT v. WESTOVER et al. No. 13762. 

Supreme Court of Colorado. Sept. 28, 1936. 
61 Pacific Reporter 585. 
SUICIDE. 

Where fraternal benefit certificate provided for payment of one-half principal 
sum in event of suicide, society Aeld not liable for full amount, notwithstanding 
general insurance law, providing that suicide should not be a defense, which did 
not designate application to fraternal benefit societies, in view of statute exempting 
such societies from provisions of insurance laws unless they were expressly desig- 
nated therein (C. L. §§ 2472, 2508, 2532, 2602). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

In Department. 

Error to District Court, City and County of Denver; George F. Dunklee, Judge. 

Action by Margaret F. Whetstine Westover and others against the Neighbors 
of Woodcraft. To review a judgment for plaintiffs, defendant brings error. 

Reversed. 

Clarence L. Bartholic, of Denver, for plaintiff in error. 

Frank Seydel, of Denver, for defendants in error. 

Ho..anp, Justice. An 

This action was instituted by defendants in error, as beneficiaries under a 
benefit certificate issued by the Neighbors of Woodcraft, plaintiff in error, herein- 
after called the society. 

The society issued its benefit certificate December, 1925, to Drury B. Watson, 
a member, for the principal sum of $2,100, payable as death benefit. The certificate 
contained a provision for payment of one-half the principal sum in the event of 
death by suicide. It is admitted that Watson committed suicide; that the society 
paid, and the beneficiaries received, one-half the principal sum as provided. There- 
after the beneficiaries filed this action to recover from the society the unpaid 
half of the principal sum, basing their action principally upon the ground that the 
society was not exempt from the provisions of the Colorado insurance laws to the 
effect that suicide shall not be a defense against the payment of a life insurance 
policy. Trial was had to the court without a jury with a resulting judgment in 
favor of the beneficiaries. The society assigns error. 

Concerning some of the questions, important in the determination of this case, 
there is no dispute; it being admitted that the society is a fraternal society operat- 
ing on the lodge plan with a secret ritual and a representative form of govern- 
ment for the benefit of its members, and not operating for pecuniary profit or gain; 
that it was admitted to do business in the state of Colorado as a fraternal benevolent 
society; that the certificate involved was issued to Watson in December, 1925, 
and was in full force and effect March 22, 1934, the date he committed suicide 
in California. The original certificate, offered as Exhibit A and admitted in evi- 
dence, contained the following provisions: 

On the face of the certificate: “This benefit certificate is hereby made expressly 
subject to all the answers and warranties made by the member to whom it is 
issued, and set down over his signature in his Medical Application for Benefits; 
and this Certificate is further hereby made expressly subject to all the conditions 
endorsed or printed hereon, all of which are hereby made a part hereof, whether 
printed on the face or back of this Certificate, and is also made subject to all the 
conditions named or provided, or that may be hereafter named or provided in the 
Constitution of Neighbors of Woodcraft.” 

On the back of said certificate, as one of the conditions, appears the following: 
“(4) I understand and agree that should I, voluntarily or involuntarily, at any time 
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take or destroy my own life, either intentionally or otherwise whether sane or 
insane at the time this Association shall not be liable to my beneficiaries, or to any 
one who may make any claim hereunder, for more than one-half the amount that 
would be due if my death had occurred from any other cause while in good stand- 
ing . 

Reference is made in the paragraph first above quoted to the constitution of the 
society, which, under the laws of Colorado governing fraternal and benefit societies, 
is made a part of the contract between the society and the insured. This constitu- 
tion contained the following provision: “Section 250. Suicide of Benefit Member. 
Should any benefit member of this association take or destroy his or her own 
life, voluntarily or involuntarily, while sane or insane, the association shall not 
pay or be liable to the beneficiaries of such member or to any person who may 
make any claim under the benefit certificate for more than one-half the sum that 
would be due had the member’s death occurred from other cause, while in good 
standing, regardless of date or issue of the certificate, held by such member or 
conditions named therein.” 

A determination of this case rests upon the answers to two questions: First. 
Whether on a certificate issued December, 1925, the society is exempt from the 
provisions of the general insurance laws, sections 2471 to 2598, C. L. 1921, and 
particularly of section 2532, which is as follows: “From and after the passage of 
this act, the suicide of a policy-holder after the first policy year, of any life 
insurance company doing business in this state, shall not be a defense against 
the payment of a life insurance policy, whether said suicide was voluntary or 
involuntary, and’ whether said policy-holder was sane or insane.” This latter 
section has been amended by chapter 113, Sess. Laws 1933, and chapter 136, Sess. 
Laws 1935. Second. Is the society controlled by, and therefore exempt under, 
the fraternal benefit society act, sections 2599 to 2633, C. L. 1921, from the general 
insurance law, and, particularly, does. section 2602, supra, exempt the society from 
the provisions of section 2532, supra? 

The suicide provision, section 2532, so far as life insurance is concerned, directs 
its provisions to the policies of “any life insurance company.” Section 2472 of the 
general insurance code defines “insurance companies” as “corporations, associa- 
tions, partnerships, or individuals engaged as insurers in the business of insurance 
or suretyship except fraternal or benevolent orders and societies.” Another section, 
2508, specifically exempts fraternal benefit societies from “this act,” as follows: 
“This act shall not apply to fraternal benefit societies as defined in chapter 139 
of the Jaws passed at the eighteenth session of the general assembly of the state 
of Colorado, except as therein otherwise expressly provided.” Chapter 139 is 
now the fraternal benefit society act contained in sections 2599 and 2633, herein- 
before mentioned. It thus appears beyond a doubt that it has been the consistent 
intention of the Legislature to exempt fraternal benefit societies—as the society 
here involved is admitted to be—from the operation of the general insurance laws 
of the state, as amended from time to time, particularly the “suicide” clause. A 
further like intention is manifest in the laws enacted for the government and control 
of fraternal benefit societies, where again such societies are specifically exempt from 
the provisions of the general insurance laws of the state by section 2602 which is 
as follows: “Except as herein provided, such societies shall be governed by this act 
and shall be exempt from all provisions of the insurance laws of this state, not only 
in governmental relations with the state, but for every other purpose, and no law 
hereafter enacted shall apply to them, unless they be expressly designated therein.” 

Section 2532, supra, the “suicide” clause, being a part of the general insurance 
laws of the state, its provisions cannot be applied to the defense set up by the society 
in this case, because neither the “suicide” provision nor any amendments thereto, 
designate application to fraternal benefit societies, which the Legislature has 
expressly provided must be done. 


Deceased made application for membership in the society and, upon being 
admitted, received’a certificate specifying the amount of benefit thereunder, and 
providing that the certificate as issued, the articles of incorporation of the society, 
its constitution and laws, together with his membership and medical examination, and 
all amendments thereto, constituted the agreement between himself and the society. 
This cerificate was particularly conditioned for the payment of only one-half the 
principal sum in the event the applicant or member committed suicide. Watson 
retained the certificate for a period of years, kept same in force, and the society, 





256 The Insurance Law Journal, Vol. 88 [ Feb., 1937 


being specifically exempt from the operation of any law contrary to its provisions, 
is entitled to the protection the member chose to give it. His beneficiaries cannot 
now enforce any greater claim than properly could be based upon the contract 
which their benefactor accepted. 

Judgment reversed. 

Campbell, C. J., and Burke, J., concur. 


INTERNATIONAL SERVICE UNION CO. v. MASCARENAS. No. 14026. 
Supreme Court of Colorado. Oct. 19, 1936. 
61 Pacific Reporter (2d) 1025. 
1. ESTOPPEL. 

Insurer which, with knowledge of death of insured, retains premium pay- 
ment without which liability would not attach, is estopped to deny liability, but 
insurer may avoid estoppel by promptly returning premium on coming into knowl- 
edge that death preceded payment. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

2. ESTOPPEL. 

Insurer which retained premium payment allegedly made after insured’s death 
on death benefit certificate which insured all immediate members of a family, could 
not escape liability on ground that liability on certificate continued as long as mem- 
ber of family lived, and that insurer was therefore not estopped to deny liability 
because of lapse of certificate prior to insured’s death, where certificate specifically 
provided that insurer would pay “death benefits on the death of one member only.” 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

In Department. 

Error to District Court, Conejos County; John I. Palmer, Judge. 

Action by Beatrice Mascarenas against fhe International Service Union Com- 
pany. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

John E. Fitzpatrick, of Denver, for plaintiff in error. 

J. Fidell Chavez, of Antonito, for defendant in error. 

Hitviarp, Justice. 

An action by a wife on a death benefit certificate. Judgment entered in her 
favor. 

The form of certificate employed insures all the immediate members of a 
family, husband, wife, and their unmarried children. On the death of any ‘member 
of the family, but as to one member only, the company undertakes to pay a sum 
determinable from a schedule set forth in the body of the certificate, the age of the 
deceased member being the controlling factor. Here, the family consisted of the 
husband and wife, and the claim was occasioned by the death of the husband. In 
sum the recovery adjudged conformed to the schedule of benefits. 

The certificate was issued February 9, 1934, and the requirement was that on the 
corresponding day of every succeeding month during the continuance of the certifi- 
cate the sum of $1 should be paid. Although sometimes belated, with exception of 
the one due in October, 1935, all payments were made and received without question. 
The controversy does not arise over the fact of the October payment, but rather 
as to the time of payment, its retention by the company, and the effect thereof. 

About noon, October 12, 1935, the husband, away from home and in a distant 
county, suddenly and unexpectedly departed this life. The wife claimed that Octo- 
ber 11, 1935, she sent to the company by mail $1 in currency, which, as claimed, 
should have reached the company before noon of the 12th (Saturday). The com- 
pany’s receipt for the remittance is dated October 14. Both the wife and her 
father testified that the payment was mailed October 11. The company rested its 
position as to the time the payment reached it, on the receipt to which reference 
already has been made. The court made a general finding in favor of the wife. 

There is nothing to indicate that when the company issued its receipt for the 
October payment it knew of the husband’s death, and the court’s finding sufficiently 
absolves the wife from the charge that she mailed the required payment after her 
husband’s death. It is unquestioned that within a few days after the husband's 
death she wrote the company of the fact; that subsequently she lodged formal 
proof thereof and finally entered action against the company. At no time did the 
company return the October payment and frankly admits that it still retains 1t 
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The company questions the judgment on two grounds: (1) That at the time it 
received the October payment the certificate had lapsed; (2) that it was justified 
in retaining the payment because liability on the certificate continued as long as a 
member of the family lived. Therefore, although under other circumstances waiver 
and estoppel might operate, retaining the premium here had no such effect. 

The certificate specifically provides that “Any payment accepted after expira- 
tion of grace period shall reinstate certificate.” That is precisely what occurred 
here. 

[1, 2] 2. The authorities hold that where with knowledge of the death of the 
insured, the company retains a premium payment without which liability would not 
attach, it is estopped to deny liability. Schuster v. Knights and Ladies of Security, 
60 Wash. 42, 110 P. 680, 140 Am. St. Rep. 905; Knights and Ladies of Security v. 
Bell, 93 Okl. 272, 220 P. 594; Peterson v. Modern Woodmen of America, 127 Wash. 
412, 220 P. 809. It has been held that the rule applies when concededly the insured 
was dead when the premium was paid. Modern Woodmen of America v. Jameson, 
48 Kan. 718, 30 P. 460. The company may circumvent such result by promptly 
returning the premium on coming into knowledge that death preceded payment. 
Brown v. Knights of Protected Ark, 43 Colo. 289, 95 P. 450; Miller v. Union Cent. 
Life Ins. Co., 110 Ill. 102. But the company here says that, since its certificate 
insured the lives of all members of the family (husband and wife in this instance), 
while a member of the family continues in life the certificate remains in force, and 
that it rightly retained the October payment of premium on that account. We do 
not so interpret the certificate. It is specifically set forth that the company will pay 
‘death benefits on the death of one member only.” We have not been favored with 
authorities construing a certificate of the import of the one under consideration, but 
our study leads us to the view that, while the certificate insures the lives of ali the 
members of a family, it does not continue until the last member of an insured 
family shall have passed. Upon the death of any member of the insured family, 
as we think, the certificate matures and, when payment is made on account of such 
death, the company is no longer obligated. By retaining the premium, therefore, the 
company brought itself within the rule that works liability as adjudged by the trial 
court. 

Let the judgment be affirmed. 

Burke, Acting C. J., and Butler, J., concur. 


KANSAS CITY LIFE INS. CO. v. PETTIT. No. 13730. 
Supreme Court of Colorado. Oct. 5, 1936. 
Rehearing Denied Nov. 2, 1936. 
61 Pacific Reporter (2d) 1027. 
2, DOUBLE INDEMNITY. 

Insurer held not liable for double indemnity on life policy which provided for 
double indemnity if insured died from accident during premium-paying period, 
where under policy premiums were to be paid for 20 years unless by method selected 
for paying second premium insured elected to make policy a paid-up policy at end of 
15 years, and insured who selected such method died by accident about two years 
after policy had become a paid-up policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

In Department. 

Error to District Court, Larimer County; Claude C. Coffin, Judge. 

Action by Gladys H. Pettit against the Kansas City Life Insurance Company. 
To review a judgment for plaintiff, defendant brings error. 

Reversed and remanded, with directions. 

_ Grant, Ellis, Shafroth & Toll and Dierdre Dunlevy, all of Denver, for plaintiff 
in error, 

Mortimer Stone and Alden T. Hill, both of Fort Collins, for defendant in error. 

Bouck, Justice. 

Chis is an action brought by the widow of one Pettit against the plaintiff in 
error insurance company to recover an additional indemnity on a life insurance 
policy issued to her husband. The district court rendered a judgment in her favor. 
This judgment the company now asks us to reverse. 

The record contains a stipulation which presents the sole issue herein, duly 
agreed upon by the parties, as follows: “That the only question’ involved in this 
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action for determination by this court or the appellate court, in the event of appeal 
is as to whether the death of the insured occurred during the premium paying period 
of the policy within the meaning of the double indemnity provision thereof, and 
without regard to any possible interpretation by insured as evidenced by his said 
letter attached hereto. It provides that ‘Should the death of the insured under 
this policy result from the effects of an accident (during the premium paying period 
herein), double indemnity will be paid.” 

The policy provided for a minimum payment of $1,000 to the beneficiary as a 
primary death benefit at the death of the insured. This has been paid. 

An additional $1,000 is now claimed to be due under the following provision of 
the policy: “Should the death of the insured under this policy result from the 
effects of an accident (during the premium paying period herein) and such death 
occur within 9) days from the happening of said accident, the amount payable 
hereunder will ‘be $2,000.00.” The insured died by accident in 1933, about two years 
after the policy, which was issued in 1915, had become a paid-up policy. The addi- 
tional $1,000 claimed is alone involved in this case. 

By the terms of the policy annual premiums were to be paid for 20 years, 
unless by the method selected after paying the second annual premium the insured 
elected to make the policy a paid-up policy for $1,000 at the end of 15 years. The 
premium-paying period was thus fixed at 15 years by Pettit’s due exercise of such 
election, and no premiums were paid or were to be paid in or for the period subse- 
quent to said 15 years. Asa result of choosing the 15-payment contract, the benefits 
became radically different from what they would have been under the 20-payment 
contract. One consequence was that at the end of 15 years the paid-up value at 
once became $1,000 as against $741 under the 20-payment plan, which provided tor 
gradually increasing values thereafter but reaching $1,000 only at the end of the 
20th year. Moreover, under the 20-payment contract $1,000 would have been the 
largest primary death ‘benefit recover rable, whereas the 15-payment contract provided 
for a gradual increase from $1,000 in the beginning, the death benefit steadily 
mounting to $1,216 in the 15th year. And while the periods for extended insurance 
are the same under either of the alternative contracts, the amount of insurance 
differs materially. The extended insurance would uniformly have been $1,000 
under the 20-payment contract, but under the 15-payment contract the amount of 
insurance was the greater and constantly increasing death benefit above described. 
In other words, the two contracts were as distinctive and dissimilar as if they were 
incorporated in separate instruments, each to be judged wholly by itself according 
to its express terms. The circumstance that the two alternative contracts were 
evidenced by a single instrument is of course immaterial. As a matter of fact, 
when once the choice was made in favor of the 15-payment contract, that contract 
must be given full effect as the only subsisting contract between the parties. 

[1, 2] It is elementary that neither this court nor any other court can make a 
new contract in lieu of the one originally entered into by the parties themselves. 
A court must give effect, under accepted principles of interpretation, to the natural 
meaning of the language actually used. There is nothing in the context here to 
justify our saying that the premium-paying period is 20 years when the parties 
themselves have made it 15 years by exact compliance with the terms of the 
policy considered as an entire contract. The view that a paid-up policy on which 
no further premiums are payable has a “premium-paying period” running 5 years 
beyond the date when it became fully and finally paid up, would be to ignore the 
plain meaning of words. Such a view would not be in accord with sound reasoning, 
and no legal authority has been cited in support of it. 


It is to be noted that there is no issue of fraud or misrepresentation submitted 
for our consideration. Nor have we anything to do with the question as to which 
of the two contracts—the 20-year or the 15-vear—was the more valuable or beneficial 
to the insured or his beneficiary. 

The judgment of the district court must be reversed, and the case remé anded, 


with directions to enter findings and judgment in favor of the plaintiff in error 
company, defendant below. 

Judgment reversed, with directions. 

3urke, Acting C. J., and Young, J., concur. 
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BETHARDS, for Use of DRAPER & KRAMER, Inc. v. METROPOLITAN 
LIFE INS. CO. Gen. No. 38427. 
Appellate Court of Illinois. Third Division. First District. Oct. 26, 1936. 


4 Northeastern Reporter (2d) 257. 
GARNISHMENT. 


Cash surrender value of life policy held not subject to garnishment where 
insured had not complied with terms of policy by requesting in writing that cash 
surrender value be paid to insured and had not surrendered policy to insurer as 
required by policy. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from Municipal Court of Chicago; Harold P. O’Connell, Judge. 

Action by Laclede E. Bethards, for the use of Draper & Kramer, Inc., against 
the Metropolitan Life Insurance Company. From an adverse judgment, defendant 
appeals. 

Reversed, and judgment entered for plaintiff in accordance with opinion. 

Hoyne, O’Connor & Rubinkam, of Chicago (William S. Allen, of Chicago, of 
counsel), for appellant. 

Ivan Barton Goode, of Chicago (George A. Gordon, of Chicago, of counsel), 
for appellee, 

Hat, Justice. 

On October 20, 1934, Draper & Kramer, Inc., obtained judgment by confession 
in the municipal court of Chicago against Laclede E. Bethards for the sum of $600. 
On the same date garnishment summons issued against the Metropolitan Life 
Insurance Company. Thereafter, the Metropolitan Life Insurance Company as 
such garnishee filed an answer, in which it denied that it was indebted to Bethards. 
After a hearing on May 3, 1935,the court found against the garnishee, and entered 
judgment against the company for $74.21. The case was tried upon the following 
stipulation of facts: 

“That the Metropolitan Life Insurance Company, a corporation, on or about the 
17th day of April, 1923, issued a contract commonly known as a policy of life 
insurance, insuring the life of one LaClede E. Bethards, Policy No. 3626497A; that 
said policy is payable to Rolland E. and Martha Bethards, parents jointly or to the 
survivors, with the right of the insured to change the beneficiary; that the Metro- 
politan Life Insurance Company, a corporation, promised to pay at its home office 
in the City of New York, One Thousand Dollars ($1,000.00) upon receipt at the 
home office of the Company in the City of New York of due proof of the death 
of the insured and upon surrender of the policy properly receipted to Rolland E. 
and Martha Bethards. 

“Tt is further stipulated and agreed that premiums were paid 10% years to 
October 7, 1933; that the 10% year cash value amounted to $161.50, less loan and 
interest of $135.41, leaving a net equity of $26.09; that this equity was used in 
accordance with the terms of the policy to purchase paid-up insurance of $82.00, 
under which option the policy is still operating; that the present cash value of 
this paid-up insurance amounts to $26.47, plus dividends on deposit of $47.74, 
making a total value of $74.21; that the policy contains the following provisions in 
regard to cash surrender value and paid-up insurance. 

“5S. Options on surrender or lapse:—Upon failure to pay any premium or any 
part thereof when due, this policy, except as otherwise provided herein, shall imme- 
diately lapse. If, however, the lapse occur after three full years’ premiums shall 
have been paid, the owner hereof, provided there be no indebtedness hereon, shall, 
upon written request filed with the company at its home office together with the 
Presentation of this policy for legal surrender or for endorsement within three 


months from the date of premium in default, be entitled to one of the following 
options: 


“‘First—A cash surrender. 

“The company in its discretion may defer the payment of the cash value for a 
period not exceeding ninety days after the application therefor is received by the 
company. 


““Second—To have the insurance continued for a reduced amount of non- 
Participating paid-up insurance (including any existing additions to the credit of the 
policy), payable at the same time and under the same conditions as this policy. 





260 The Insurance Law Journal, Vol. 88 [Feb., 1937 


Such paid-up insurance shall have an increasing cash surrender value equal to the 
full reserve at the date of surrender, or a loan value up to the limit of the cash 
surrender value. Interest on loan under such paid-up insurance shall be payable 
annually in advance to the end of the policy year at the rate of six per centum per 
annum. 

“*Third—To have the insurance continued for its original amount as term insur- 
ance in whole number of months from due date of premium in default, without 
participation and without the right to loan, but with a cash surrender value 
decreasing each year and ceasing entirely upon the expiry of the extension term, 
which value shall be the full reserve in even dollars for each one thousand dollars 
of insurance at the date of surrender. 

“Tf the owner shall not, within three months from due date of premium in 
default, surrender this policy to the company at its home office for a cash surrender 
value or for endorsement for paid-up insurance or term insurance as provided in 
the above options, the policy shall be continued for a reduced amount of paid-up 
insurance as provided in the second option,’ 


“It is further stipulated that LaClede E. Bethards, the insured, is the judgment 
debtor herein, and has not exercised any of his options given by the terms of the 
policy, and has not made an application for the cash surrender, nor for the guarn- 
teed loan value of the said policy and has not surrendered the said policy; and that 
further, if he had been called upon to do any of the foregoing acts for the benefit of 
the judgment creditor herein, he would have refused to do so.” 


Defendant, the garnishee here, contends that the cash surrender value of an 
insurance policy, containing the provision of the policy in question, is not subject to 
garnishment when the insured has not complied with the terms of the policy by 
requesting in writing that the cash surrender value be paid to the policyholder, and 
when he has not surrendered the policy to the company, as required by its terms. 
It is also insisted by the defendant that a judgment creditor by garnishment may 
not and cannot recover unless the judgment debtor himself could recover, citing 
Pogline v. Central Mutual Ins. Co., 280 Ill. App. 5, which sustains this latter con- 
tention. 

In Kothe v. Phoenix Mutual Life Ins. Co., 269 Mass. 148, 168 N. E.*737, an action 
was brought against the insurance company to recover the cash surrender value of 
a life insurance policy which contained the following provision: “At any time after 
the premiums for two years have been paid the Company will purchase this policy 
for its cash value on satisfactory release by the insured and assigns and surrender 
at the Home Office while it is in force, or within the thirty-one days of grace 
hereinbefore provided.” 

The policy was issued on the life of one MacKay, and the plaintiff was the 
assignee of any rights which the insured had in the policy. In that case, as here, 
the insurance company denied any liability, unless the policy was surrendered, and 
the court held that: “It is a general rule that the parties to a contract are bound 
by its terms expressed in plain and unequivocal language. Under the terms of the 
assignment the plaintiff has all the right, title, and interest that were originally 
vested in the insured, but he has no greater rights. It is plain that compliance with 
the surrender clause in a contract of insurance is a condition precedent to recovery. 
Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 589, 590, 72 N. E. 250; 
Smith v. Scottish Union & National Ins. Co., 200 Mass. 50, 53, 85 N. E. 841: Nichols 
v. Continental Ins. Co. [265 Mass. 509, 512] 164 N. E. 442. An attaching or 
execution creditor or a trustee in bankruptcy can have no greater rights in this 
respect than could the insured. It has been held that a trustee in bankruptcy 1s 
bound by clauses of this nature to the same extent as the insured. Bennett v. A:tna 
Ins. Co., 201 Mass. 554, 556, 88 N. E. 335, 131 Am. St. Rep. 414. See, also, Coggan 
v. Ward, 215 Mass. 13, 16, 102 N. E. 336; Abele v. S. A. Meagher Co., 227 Mass. 
427, 429, 430, 116 N. E. 805. The.case at bar is governed by the principles declared 
in Johnson v. Phoenix Ins. Co, 112 Mass. 49, 17 Am. Rep. 65, to the effect that 
stipulations in insurance policies constitute conditions which must be complied with 
by the insured before there can be recovery from the insurer. The circumstance 
that the insured debtor has absconded will not justify us in holding that the 
defendant cannot rely upon the terms of this contract. No facts appear in the 
record which show that the surrender of the policy is impossible, as appeared in 
the cases cited by the plaintiff. See Liverpool & London & Globe Ins. Co. Vv 
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Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. The conclusion reached that 
there is nothing in the record to warrant us in holding that the clause is not binding 
is expressly supported by Hilliard v. Wiscosin Life Ins. Co., 137 Wis. 208, 117 N. W. 
999, and inferentially by Blume v. Pittsburgh Life & Trust Co., 263 Ill. 160, 163, 164, 
104 N. E. 1031, 51 L. R. A. (N. S.) 1044, Ann. Cas. 1915C, 505.” See, Blume v. 
Pittsburgh Life & Trust Co., 263 Ill. 160, 104 N. E. 1031, 51 L. R. A. (N. S.) 1044, 
Ann. Cas. 1915C, 505, cited above. 


By the terms of the stipulation upon which the hearing was had here, it is 
shown that the cash surrender value of the policy is $26.47, and we hold that, under 
the facts shown here, and under the authorities, plaintiff is not entitled to recover 
that sum. However, it is not disputed that Bethards was entitled to the dividends 
amounting to $47.74. It is therefore, the judgment of this court that the judgment 
of the municipal court of Chicago be reversed, and that plaintiff have judgment 
here for the sum of $47.74, each party to pay their own costs. 

Reversed and judgment here. 

Denis E. Sullivan, P. J., and Hebel, J., concur. 


ROLFSMEYER v. KANSAS LIFE INS. CO. No. 32958. 
Supreme Court of Kansas. Nov. 7, 1936. 
61 Pacific Reporter (2d) 865. 
1. RESERVE. 

Value of matured, unused, and unsurrendered guaranteed premium reduction 
coupons attached to life policy providing for continuation of face amount less 
indebtedness as term insurance after premium default without right to loan or 
surrender values held reserve or “dividends” available for automatic extension of 
term insurance on default in premium payments after payment of premiums for 
three years (Rev. St. Supp. 1933, 40—420, subd. (6). 

“Dividend” in insurance is share of surplus allocated to policyholder 

in participating insurance policy, which generally represents return of por- 

tion of premium not needed to meet losses or expenses and distribution of 

earnings from investment. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2, EXTENSION. 

Application of part of matured coupon fund in hands of life insurer to pay 
balance on premium note held a construction of life policy and statute by insurer 
that unused and unsurrendered guaranteed premium reduction coupons attached to 
policy were available for payment of premiums on policy so that balance of such 
fund was available to use of payment of term extension premiums to keep policy 
in force after default in premiums (Rev. St. Supp. 133, 40-420, subd. (6). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Under the provisions of subdivision (6) of R. S. 1933 Supp. 40—420 and the 
terms of the policy here involved as expressed under the heading of surrender value, 
the value of the matured, unused, and unsurrendered guaranteed premium reduction 
coupons attached to the policy is held (1) to be at the time of default in premium 
payments, after premiums had been paid on the policy for three years, as reserve 
or dividends and to be available for automatic extension of term insurance; and 
(2) that, aside from our construction that such is reserve or dividends, the 
defendant company in this case placed an interpretation and construction on the 
statute above cited and the policy, which bound it in regard to this policy as to the 
making of such fund a reserve or dividend, and available for automatic term 
extended insurance, when it, without the knowledge or consent of the insured, made 
use of $3.21 of such matured coupon fund in the hands of the company to pay the 
balance on the premium note it held. 

Appeal from District Court, Shawnee County, Division No. 1; George A. 
Kline, Judge. 

Action by Henry L. Rolfsmeyer against the Kansas Life Insurance Company, 
now known as the Pyramid Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 


Ralph T. O’Neil, John D. M. Hamilton, and Barton E. Griffith, all of Topeka, 
for appellant. 
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Oscar Raines, Ralph F. Glenn, Wendell B. Garlinghouse, and Ivah Raines 
Glenn, all of Topeka, for appellee. 

HutTcHison, Justice. 

This appeal was taken by the defendant life insurance company from the 
findings, conclusions, and judgment of the trial court in favor of the beneficiary 
in one of its policies. 

There is no substantial controversy as to the facts, and the legal question 
involved is as to the use of the value of matured and unsurrendered coupons 
attached to the policy for the purchase of automatic extended term insurance in the 
event of default of payment of premium after three years’ premiums have been 
paid. It was found by the trial court, and admitted by the parties to the action, that 
the value of the matured, unused, and unsurrendered coupons attached to the policy 
at the time the premium became in default was $16.86, which it is admitted, if it 
was in law a “reserve on the policy and on dividend additions thereto,” and man- 
datory as a matter of law, regardless of the provisions of the policy and the failure 
of election by the insured, it would have been sufficient with the days of grace 
to have extended the policy beyond the time of the death of the insured. 

This was a policy for $1,000 on the life of Nellie D. Rolfsmeyer, issued on 
June 27, 1928, in which her husband, the plaintiff, was the beneficiary and on which 
the annual premiums were $30.38, and the policy provided that the premium might 
be paid annually or semiannually in the sum of $15.80, or quarterly in the sum of 
$8.05. The premium was regularly paid for the first three years. In 1931 the 
premium was paid by the execution of a note to the company of $30.38. In 1932 it 
was paid by another note which included the amount due on the former note and 
some interest, which note was in the total sum of $61.52. On June 27, 1933, which 
was the end of the fifth policy year, the principal and interest on this premium note 
was $65.21, and the value of the matured, unused, and unsurrendered coupons at 
that time was $20.07, that the cash surrender value of the policy on that date 
(June 27, 1933), exclusive of the value of the premium reduction coupons, was 
$62.00, which failed to pay the note of $65.21 by a balance of $3.21. This balance 
on the note was deducted by the defendant company from this coupon value of 
$20.07, leaving a balance of $16.86, which the company offered to return to the 
plaintiff in cash. The court found that, while the annual premium on the policy 
was $30.38, the level premium upon the policy after the first year was $27.72, and 
that included in the annual premium of $30.38 there was annual charge of $5.86 to pay 
for each of the coupons, and that the charge or cost of said coupons was not made 
a separate charge but was added to and made a part of the total annual premium 
for the policy. 

This policy, being issued as above stated on June 27, 1928, was subject to the 
provisions of the insurance law adopted in 1927. A part of subdivision (6) thereof, 
being in R. S. 1933 Supp. 40—420, is as follows: 

“(6) A provision that in event of default in premium payments, after premiums 
shall have been paid for three years, the insured shall be entitled to a stipulated 
form of insurance, effective from the due date of the defaulted premium, the net 
value of which shall be at least equal to the reserve at the date of default on the 
policy and on dividend additions thereto, if any, exclusive of the reserve on account 
of return premium insurance and on total and permanent disability and additional 
accidental death benefits (the policy to specify the mortality table and rate of interest 
adopted for computing such reserves), less a percentage (not more than two and 
one-half) of the amount insured by the policy and of existing dividend additions 
thereto, if any, and less any existing indebtedness to the company on or secured 
by the policy.” 

The policy under the heading of Surrender Values provides as follows: “(c) 
If the policy be not surrendered as above, the face amount less any indebtedness 
shall automatically continue as term insurance for such a term as is hereinafte: 
provided, but without the right to loan or surrender values.” 

This is followed in the policy by a topic entitled Basis of Values, the first 
paragraph of which is as follows: “The cash surrender value shall equal the reserve 
hereon at the date of default, less not more than 24%4% of the face amount of 
this policy. The reserve shall be computed upon the American Experience Table ot 
Mortality with interest at 3%4% per annum according to the preliminary term 
method of valuation.” 
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It will be observed that neither the statute nor the main body of the policy 
mentions coupons or their use under such circumstances. The coupons, which are 
made a part of the policy in question, are denominated “Guaranteed Premium 
Reduction Coupons,” and under that heading in the policy and above the nineteen 
coupons, made a part of the 20-year policy, appears the following: 

“While this policy is kept in force by the payment of premiums in cash the 
owner may select one of the following options: 

“Option 1. Surrender any matured coupon to the Company on any premium 
due date in reduction of the premium then due; or 

“Option 2. Surrender any matured coupon to the Company for its cash value; 

“(Omitting three other options not applicable here.) 

“Unused coupons shall be payable on presentation together with compound 
interest at the rate of 34%4% per annum for each full year after due dates thereof; 
or in event of the death of the insured, said amount shall be payable to the bene- 
ficiary or beneficiaries hereunder.” 

The court found that the defendant has set up and maintained a reserve with 
the commissioner of insurance of the state of Kansas covering this policy and the 
premium reduction coupons attached thereto. In the evidence of the defendant it 
is shown that such reserve maintained with the commissioner of insurance is separate 
from a deposit for coupons which is in addition to the regular reserve. It is also 
shown in the evidence that, when the $3.21 was appropriated by the company for 
the payment of the balance due on the premium note and interest thereon, it was 
charged up as an “off-set” to the value of the guaranteed premium reduction 
coupons. 

The peculiarity of the situation before us is that neither the main provisions of 
the policy nor the statute enacted only a few months before this policy was issued 
contain any reference to such coupons. 

The appellant company maintains that the value of these guaranteed premium 
reduction coupons is not a reserve within the scope or legal meaning of -reserve, as 
contained in the statute -above quoted or the provisions of the policy. The statute 
above quoted, with reference to extension term insurance at the time of default in 
premium payments, names only reserve on the policy and on dividend additions 
thereto. 

Our attention is called to the distinction made between life reserve and coupon 
liability in the federal income tax case of Helvering v. Inter-Mountain Life Insur- 
ance Co., 294 U. S. 686, 55 S. Ct. 572, 79 L. Ed. 1227, where it was held that the 
coupon values are the equivalent of cash and may be used for the purpose of pay- 
ing premiums, etc., and when so applied they cease to exist as coupon liabilities 
and automatically become a part of life insurance reserve which differs essentially 
from coupon liability. This was a case where the insurance company was deduct- 
ing from its assets in its statement for federal income tax “an amount equal to 
4 per cent. of the mean of the ‘reserve funds required by law.’” It was an income 
tax matter of a life insurance company in the state of Utah, where it was required 
under the laws of that state that “the assets of such company must equal or 
exceed all liabilities for losses reported, expenses, taxes and other outstanding 
liabilities, including the legal reserves as provided in sections.” Rev. St. 1933, 43-3-4. 
It was there held that a coupon liability was not based upon any contingency as a 
life insurance policy is, and that the deduction allowed the company should be on 
the insurance reserve alone and the reserve against matured coupons should be 
excluded from such deduction. This is a recent case and makes a nice distinction 
between insurance reserve and coupon reserve for the purpose of deduction from 
federal income tax, and it may afford a good and sound reason for the defendant 
company in the case at bar distinguishing between the securities given to the com- 
missioner of insurance, one for insurance reserve and the other called a deposit for 
coupon liability. 

_ Appellant strongly maintains that the value of the guaranteed premium reduc- 
tion coupons not only are not reserves on the policy, but neither are they reserves 
on dividend additions thereto, citing the case of Williams v. Union Central Life 
Ins. Co., 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. 711, 92 A. L. R. 693, where Chief 
Justices Hughes so clearly distinguished between many insurance terms, and among 
others defined dividend additions, which term is used in our statute above cited. 
It was in the Williams Case defined as “a paid-up addition to a policy of life 
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insurance is an amount added to the face of the policy, paid for by a single premium, 
for which there must be a legal reserve.” No coupons of any kind were involved 
in the Williams Case. In the opinion in that case reference is made to decisions in 
Texas and other states, among others to the case of Great Southern Life Ins. Co. 
v. Jones (C. C. A.) 35 F.(2d) 122, as relating to a similar statute of Oklahoma, 
and adds: “The policy provided for guaranteed ‘premium reduction coupons’ which 
were fixed liabilities requiring a reserve, and were not dividends in the proper 
sense as in the instant case.” 291 U. S. 170, at page 182, 54 S. Ct. 348, 352, 78 
L. Ed. 711, 92 A. L. R. 693. 

There are different kinds of dividends as is indicated in this comment on the 
coupons not being dividends in the “proper sense.” Dividends are of many kinds 
and from many sources. The value ascribed to these coupons under consideration is 
entirely different from the dividend additions resulting in an additional policy, 
as considered in the Williams Case. 

It may not be necessary in this case to determine which the matured and unpaid 
coupons are, whether reserve or dividend. If they are either in this case, they will 
come under the rule for the purchase of extended term insurance. A dividend in 
insurance is defined by Webster as “a share of surplus allocated to a policy-holder 
in a participating insurance policy, which generally represents a return of a portion 
of the premium not needed to meet losses or expenses and a distribution of earnings 
from investment.” The insurance company in Kansas places an extra amount with 
the commissioner of insurance, as it does for the reserve on the policy, which the 
defendant company in this case calls a deposit. In the Jones Case, supra, it is called 
when arising from coupons a dividend, while in the Williams Case, in commenting 
on the decision in the Jones Case, it is called a reserve. 

In the Jones Case, supra, which was an Oklahoma case almost exactly like the 
one at bar and decided by the Circuit Court of Appeal, it was held: 

“Premium reduction coupons which were charged for in each premium, in addi- 
tion to carriage risk of insurance, and which matured annually, and could be used to 
apply on annual premiums or left with company to acquire fully paid policy, held 
to constitute dividends, since face value of each coupon either cashed or applied on 
the eee must be set aside annually by the company and held to the credit of the 
insured. 

“Life insurance company cannot insist on forfeiture of policy for nonpayment 
of premium, where it has in its possession dividends or funds due the insured 
sufficient to pay the premiums at maturity. * * * 

“That automatic extension clause of life policy referred only to value found in 
table of guaranteed values did not prevent application of premium reduction coupons, 
constituting dividends, to purchase of extended insurance on insured’s failure to 
pay premiums.” Syl. pars. 1, 2, and 4. 

Missouri State Life Ins. Co. v. Garritson, 172 Okl. 483, 45 P.(2d) 493, decided 
recently by the Oklahoma Supreme Court, followed the decision of the Circuit 
Court of Appeals in the Jones Case, supra, and in the opinion denying a rehearing 
it fully distinguished between the Williams and the Jones Cases, and among such 
distinctions is the fact that in the policy in the Williams Case it was specifically 
provided that, “if the policy lapses, the dividend then shall be paid in cash,” and 
that no such provision was in the Oklahoma policy. And further in the rehearing 
is emphasized the comment in the Williams Case that the premium reduction coupons 
are fixed liabilities requiring a reserve. 

Commissioner. of Int. Rev. v. Great American Life Ins. Co., 70 F.(2d) 133, 
involving internal revenue on reserve funds of an insurance company and the 
right of the insurance company to make deductions, the Circuit Court of Appeals 
of the Tenth Circuit followed the decision in the Williams Case, holding that 
coupons of the kind under consideration were fixed liabilities requiring a reserve, 
and adhered to that view in the rehearing of the case. 

[1] Many other authorities are cited by both parties on this subject but none of 
them as perinent or recent as those herein discussed. We conclude that the matured, 
unused, and unsurrendered guaranteed premium reduction coupons are reserve and 
a dividend, but not the same kind of a dividend as that involved in the Williams 
Case, and the value thereof was under our statute and the provisions of the policy 
available for the purchase of automatic extension term insurance. Some policies 
and the statutes under which they are issued do not provide for the automatic 





Life] Rolfsmeyer v. Kansas Life Ins. Co. 65 


purchase of term extension insurance, and decisions accordingly are to the effect 
that the company is not required to use the funds belonging to the insured, which 
are in the hands.of the company for such purpose, but such is not the case with 
the statute in this state nor the policy here under consideration. Such provision 
is specifically mentioned as above quoted. 

It is said in 92 A. L. R. 712, that: “The general rule that an insurer cannot 
insist upon a forfeiture for the nonpayment of a premium, where it has in its 
possession accrued dividends which belong to the insured and are sufficient to cover 
premiums due, since it is its duty, under such circumstances, to apply the dividends 
to the payment of the premiums, and prevent a forfeiture.” See, also, 32 C.J. 1308. 

[2] But entirely aside from the question as to the value of matured, unused, 
and unsurrendered guaranteed premium reduction coupons being reserve or divi- 
dend additions, or dividends of any kind, which is a matter of construction, the 
defendant company in this case has placed a construction upon such value as applied 
to this case by appropriating $3.21 of such value or fund in its possession to pay 
the balance due on the premium note falling due June 27, 1933, which it had no 
right to take or so appropriate if its contention is correct; and by so taking and 
applying it, even as an “off-set,” it necessarily placed an interpretation and con- 
struction upon the provisions of its policy that such fund taken without the knowl- 
edge or consent of the insured was available to pay premiums on the policy, and 
it thereby made the balance of such fund available to the use of payment of term 
extension premiums to keep the policy in force. 

In Lackey v. General Casualty & S. Co., 139 Kan. 485, at page 488, 32 P.(2d) 
241, 243, it was said: “There is nothing novel in the rule of contract law that the 
practical construction which has been given to a contract by the parties themselves 
should prevail over its literal terms.” 

In Antrim y. International Life Ins. Co., 128 Kan. 65, 275 P. 1084, 1085, it was 
held: “A litigant is estopped and precluded from maintaining an attitude, with 
teference to a transaction involved, wholly inconsistent with his or her previous acts 
and business connection with such transactions.” Syl. par. 5. 

In 32 C. J. 1150, it is said: “The construction placed upon a contract of insur- 
ance by the parties as evidenced by acts, conduct, or declarations indicating a 
mutual intent and understanding will be adopted by the courts. * * * ” 

In Evans v. Accident Association, 102 Kan. 556, 171 P. 643, L. R. A. 1918D, 
122, it was held: “The general rule is that if the terms of an accident policy are 
obscure or open to more than one construction, that one which is more favorable 
to the insured must prevail.” Syl. par. 2. 

It was also held in Sebal v. Columbian Nat. Life Ins. Co., 144 Kan. 266, 58 
P.(2d) 1108: “If provisions in a policy of insurance result in ambiguity, inconsis- 
tency, or uncertainty, forfeiture must be denied, as under those circumstances the 
provisions of the policy must be construed in favor of the insured.” Syl. par. 2. 
See, also, Fire Association v. Taylor, 76 Kan. 392, 91 P. 1070. 

It is contended by the appellant that estoppel or anything in the nature thereof 
was not pleaded in the petition by the appellee in this case, and therefore, after 
trial has been had, it cannot be raised and enforced. The petition did not in specific 
terms plead estoppel, but it alleged that “the form and contents of said insurance 
policy No. 28728 are fully known to said defendant, having been prepared by it,” 
and the answer alleged “insured did in fact pay to this defendant the annual 
premium due thereon up to and until the premium due on the 27th day of June, 
1933,” which is a proper basis of inconsistency as to the use of the $3.21 admitted 
by the defendant in its answer to have been used for the payment of premium 
which it says it was paid in full up to June 27, 1933. The reply denied all allega- 
tions contained in the answer which do not admit the allegations of the petition. 
We do not think it is necessary in all cases for the pleadings to use the word 
“estoppel” when the facts alleged indicate and show it. It was said in Yeoman 
v. Morris, 135 Kan. 566, at page 570, 11 P.(2d) 683, 685: “Appellee argues that 
estoppel cannot be relied upon because it was not pleaded. Though the word was 
not used, the facts constituting the estoppel were pleaded. That is sufficient.” 

The judgment is affirmed. 
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WEST v. METROPOLITAN LIFE INS. CO. No. 32505. 
Supreme Court of Kansas. Nov. 7, 1936. 
61 Pacific Reporter (2d) 918. 
AGENCY. 

Although neither license to insurance agent nor statute under which it is issued 
define authority of insurance agents, agents must be authorized in writing by insur- 
ance company (Rev. St. 1923, 40—115, 40—116; Rev. St. Supp. 1933, 40—238 to 
40—240, 40—244). 

(For other cases, see Insurance, Dec. Dig. §§ 73, 78.) 

2. AGENCY. 

“Insurance agent,” as distinguished from “general agent,” is individual author- 
ized in writing by insurance company which is lawfully qualified to transact business 
of insurance, to negotiate or effect contracts of insurance (Rev. St. 1923, 40—115, 
40—116; Rev. St. Supp. 1933, 40—238 to 40—240, 40—244). 

(For other cases, see Insurance, Dec. Dig. § 88.) 

3. GENERAL AGENT. ; ; 

In action on life policy, evidence held insufficient to establish that agents wlio 
took application for policy were “general agents,” as distinguished from “insurance 
agents,” or “soliciting agents,” so as to be authorized to agree to oral modifications 
of written application, or effect oral contracts of insurance (Rev. St. 1923, 40—115, 
40—116; Rev. St. Supp. 1933, 40—238 to 40—240, 40—244). 

(For other cases, see Insurance, Dec. Dig. § 92.) 

4. AGENCY. ; 

In absence of proved authority so to do, insurance agent cannot agree to oral 
modifications of written application for insurance, or effect oral contract of imsur- 
ance, in such manner as to bind insurer (Rev. St. 1923, 40—115, 40—116: Rev. St. 
Supp. 1933, 40—238 to 40—240, 40—244). 

(For other cases, see Insurance, Dec. Dig. §§ 131[2], 144[2].) 

5. WAIVER. 

Insurance agent held not authorized to waive payment of premium and _ biad 
company thereby where written application provided that company should incur no 
liability until application had been received, approved, and policy issued and deliv- 
ered, and full first premium paid (Rev. St. 1923, 40—115, 40—116; Rev. St. Supp. 
1933, 40—238 to 40—240, 40—244). . 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

6. DELIVERY. 

Evidence held insufficient to support judgment against insurer on life policy on 
ground of negligence of insurer in delivering policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Syllabus by the Court. 

1. Under R. S. 1933 Supp. 40—239, an insurance agent, as distinguished from a 
general agent, is an individual authorized in writing, by any insurance compan) 
lawfully qualified to transact the business of insurance, to negotiate or effect 
contracts of insurance. 

2. In the absence of proof of authority so to do, an insurance agent as above 
defined cannot agree to oral modifications of a written application for insurance, 
nor effect an oral contract of insurance, in such manner as to bind his principal. 

3. Where the written application for insurance provides that the company shall 
incur no liability under it until it has been received, approved, and a policy issued 


and delivered, and the full first premium paid, the agent may not waive payment of 
premium and bind the company thereby. 


4. The record examined, and held, that even assuming the company otherwise 
bound, there is no proof of negligence on the part of the company in delivering a 
policy of insurance. 

Appeal from District Court, Wyandotte County, Division No. 1; Edward L. 
Fischer, Judge. 

Action by Dorothy West against Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 
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E. S. McAnany, T. M. Van Cleave, W. L. Phillips, and B. W. Alden, all of 
Kansas City, for appellant. 

A. J. Herod, of Kansas City, for appellee. 

Burcu, Chief Justice. 

The defendant appeals from a judgment rendered against it on a claimed 
contract of insurance. Without now specifying the assignments of error, it may 
be remarked that the plaintiff, during the course of the trial, urged four reasons 
why she should recover. 


1. On an insurance contract based on her husband’s application as modified by 
oral testimony as to when it became effective. 

2. On an oral contract of insurance. 

3. On the policy which it was claimed had been issued. 

4. On the negligence of the company in delivering the policy. 

It is advisable the pleadings be fully reviewed. 


The amended petition alleged plaintiff was the widow of John J. West, and that 
defendant was an insurance company and maintained an office in Kansas City, Kan., 
George H. Means being the manager in charge; that on Septeniber 21, 1933, one 
Bybee, defendant’s agent, solicited John J. West to make an application for insur- 
ance and an application was prepared, Bybee writing the answers to the questions 
and West signing the application. It was then alleged: 


“It was orally agreed that said contract of insurance should be in full force 
and effect from the time the application therefor was approved by said defendant 
after John J. West had received a physical examination by Dr. E. D. Williams, 
defendant’s authorized examining physician. About September 23, 1933, Dr. E. D. 
Williams made an examination of West, found he was in good physical condition, 
and reported that fact to defendant, and approved his application for insurance.” 

It was further alleged that West was to pay the premium monthly “the first 
payment not to be made until the insurance policy was delivered,” and that Bybee 
assured West the contract of insurance would become effective immediately on 
approval of the application, a copy of which was attached to the petition and will 
be referred to later; that in October Bybee informed West and his wife the applica- 
tion had been accepted; that it would be a week or two before the policy would 
arrive in Kansas City, when Bybee would collect the first month’s premium, and at 
that time Bybee told West the application had been accepted and the policy was 
in force; that on November 2, 1933, West inquired of Bybee and Means whether 
the policy had been “executed by defendant” and was informed that it had, but had 
not been received in Kansas City, that West and his wife relied on the statements 
of Bybee and Means, were ready and able to pay premiums due and refrained from 
effecting insurance in another company; that from September 21, 1933, to the date 
of West's death, another policy was in force on West’s life, and that in making 
application for it West was informed by defendant’s agent it was not necessary 
to nor did.he pay any premium until he received the policy, and that defendant’s 
agents had established a custom of not collecting the first premium until delivery 
of the policy, and of assuring applicants the insurance was in full force imme- 
diately after the application was approved by defendant at its home office in 
New York, and that West and the manager of defendant’s office in Kansas City 
knew of the custom, and many policies were issued prior to payment of the premium; 
that West was drowned November 3, 1933, and plaintiff made due proof of loss; that 
on November 16, 1933, plaintiff was informed by Means that West’s application 
had been approved, the policy issued, and it was then in Means’ office, and that since 
December 1, 1933, defendant had denied the application had been approved or the 
policy issued and refused payment to plaintiff. 

Defendant’s answer admitted certain allegations of the petition concerning which 
there is no dispute, and denied other allegations specifically. As a second defense, 
it set up certain paragraphs of the application, being the same as shown in the 
exhibit to plaintiff's petition. There was also a verified denial that Bybee had 
any authority to enter into the oral and other representations and agreements set 
out in plaintiff's amended petition and alleged to have been made by Bybee. 

Plaintiff's reply stated she did not know whether the application signed by West 


contained the statements set forth in the application; that West did not read the 
application, but relied on the statements of Bybee as to. what the application con- 
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tained, and was not informed by Bybee that the application contained any of certain 
statements, to which reference will be made later. 

Appellant specifies as error the overruling of its demurrer to plaintiff's evidence, 
which showed that on September 23, 1933, Selemdned’s agent Bybee solicited West 
to make an application for insurance; that a certain type of policy was agreed on, 
and that Bybee or one Lucas wrote down the answers to the written questions. 
There is no claim that any answer made was not correctly stated on the application. 
Thereafter West signed the application which in part stated: 


“It is understood and agreed: 1. That the foregoing statements and answers are 
correct and wholly true, and together with the answers to questions on Part B 
hereof, they shall form the basis of the contract of insurance, tf one be issued. 


“2. That no agent, medical examiner or any other person, except the Officers 
of the Company have power on behalf of the Company: (a) to make, modify or 
discharge any contract of insurance, (b) to bind the Company by making any 
promises respecting any benefits under any policy issued hereunder.” 


“4. That the Company shall incur no liability under this application until it has 
been received, approved, and a policy issued and delivered, and the full first 
premium stipulated in the policy has actually been paid to and accepted by the 
Company during the lifetime of the Applicant, in which case such policy shall be 
deemed to have taken effect as of the date of issue as recited on the first page 
thereof.” (Italics inserted.) 

With respect to when the insurance applied for should be in force, two witnesses, 
Mrs. West and her mother, testified. Mrs. West testified that while the application 
was being prepared, West asked when it would go into effect, and Lucas said as soon 
as the doctor examined him and passed on the application, it would be in effect; 
that West wanted to be examined by Dr. Williams, and Lucas or Bybee said that 
as soon as John (West) had been examined and the application approved by the 
local doctor (Williams) the insurance would be in effect and the policy would 
arrive in a few days. The mother’s testimony on the point, while brief, was to the 
same effect. All of this particular testimony was admitted over objection. After 
the above conversation and after the blanks in the application had been filled, West 
asked “if it contained all he had told him, and Bybee said it did.” West said, “III 
take your word for it,” and thereafter, without reading the application, signed it. 

The testimony as to when West was examined by Dr. Williams is scant, Mrs. 
West stating he went to Williams’ office September 25. On cross-examination, she 
stated she never heard that Dr. Williams desired to make further examination. 
Part B of the application, which contains the applicant’s answers to the doctor, 
shows that it-was signed by West in Dr. Williams’ presence on October 29, 1933. 
Plaintiff’s evidence did not show why the delay occurred nor why her husband’s 
physical examination was not completed earlier, nor does it attempt to show any 
error in the date. Mrs. West testified that after the application was first made, 
the next thing she heard was about October 23, when Bybee came to the house and 
said West had passed the examination at the home office, and his application had 
been approved, and a few days later returned and said the policy had not arrived; 
that her husband had called Bybee and talked to Means about why the policy had 
not arrived. Mrs. West further testified that her husband was drowned Novem- 
ber 3, and about November 15 she, with a Mr. Showalter, went to Means’ office 
and inquired about payment of the policy and Means told her it was too bad her 
husband did not pay the premium when the application was made, and that Means 
said the policy was in his office; that the next day Showalter told her Means had 
said he made a mistake, that it was a rejection slip that was in the office and not a 
policy, and a few days later Means told her the same thing. Showalter testified to 
like effect, but said Means told him the same night he had made a mistake in stating 
the policy was there; that what he told him was a policy was a rejection slip. Plaintiff 
also offered in evidence an application of West to the company in connection with a 
$2,000 policy dated December 5, 1930, a part thereof showing the provision to be the 
same as quoted above, and also a $1,000 policy dated January 27, 1931, showing 
indorsement of payment of the first premium on January 30, 1931. In connection 
with the $1,000 policy, Mrs. West testified that when it was applied for in 1931, 
Bybee told West when he was examined and approved by the doctor the insurance 
would be in force. Plaintiff also introduced the requistion or request of the com- 
pany for an agent’s license to issue to Bybee, and the license to Bybee, and similar 
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documents with reference to Lucas. The requisitions are “for authority permitting 
such agent to transact its authorized business” and the licenses are “to transact its 
authorized business.” In the above recital, we have not noted the objection of 
defendant to much of the testimony offered and admitted in evidence. Except as 
stated, there was no evidence that would tend to show West knew anything about 
the uses and customs of the company and its agents, and no evidence whatever that 
West knew that either Bybee or Lucas had licenses granted by the state of Kansas. 
Neither was there any evidence that the company was aware of any custom or use 
that its agents represented they had any authority to bind the company as to when 
insurance became effective, further than as stated in the application for insurance. 
The testimony later offered by the defendant did not supply any failure or want 
of proof in plaintiff’s testimony. 


[1-3] It may be doubted that under the allegations of the petition Bybee was 
charged with being any but a soliciting agent, but in any event the verified denial 
of the answer put in issue his authority to do aught but solicit applications. Lucas, 
mentioned in the testimony as being an agent, is not mentioned in the petition or 
reply. Plaintiff offered the request of the defendant company for the appointment 
of Bybee as an agent and the license issued to Bybee as some evidence of his 
zuthority. It was held in Eikelberger v. Insurance Co., 107 Kan. 9, 190 P. 611, 
decided in 1920, that neither a license issued by the insurance department to an 
insurance agent at the request of his company, nor the statute under which it was 
issued, had the effect of defining the agent’s power to bind his company. The 
statutes referred to were G. S. 1915, §§ 5178 and 5179, and now appear as R. S. 40— 
115 and 40—116. When the insurance code was adopted in 1927, a change was 
made in appointment of agents. Provision was made for the appointment of 
general agents (R. S. 1933 Supp. 40—238). Under this statute, and the proof, 
there is no showing whatever that either Bybee or Lucas were general agents. 
Provision was also made for insurance agents who are defined to be individuals 
authorized in writing by any insurance company lawfully qualified to transact the 
business of insurance, to negotiate or effect contracts of insurance (R. S. 1933 Supp. 
40—239). And provision for licenses is made by R. S. 1933 Supp. 40—240. Under 
R. S. 1933 Supp. 40—244, it is unlawful for any person to represent himself as an 
insurance agent unless he has complied with the statute. It thus appears that 
aithough the statute, request, and license do not of themselves define the authority 
of the agent, the amended statute does require that the agent be authorized in 
writing by his company. Of this provision, West and those claiming under him 
must have taken notice. When the plaintiff offered her proof, she made no 
attempt to procure and show this authority in writing as part of her proof. On 
the question of sufficiency of proof, we must hold there was a failure to prove that 
either Bybee or Lucas were any but insurance agents, as distinguished from 
general agents, and were only what is usually called soliciting agents. 

We next pass to the question as to whether, in making the claimed statements as 
to when the applied for insurance was effective, including therein the claimed 
waiver of payment of premium, Bybee and Lucas were acting within their authority 
or apparent scope of it. This needs no extended discussion, for under the statute 
mentioned above, their authority had to be in writing. It was capable of definite 
ascertainment, West was presumed to know the law, and knowing it, he knew that 
neither agent had the power to make a contract of insurance binding on the 
company unless one of them was specifically authorized so to do. It can be seen 
that under the statute, there can be no act within the apparent scope of authority; 
either the agent is authorized or he is not, at least so far as the question before us 
is concerned. 

[4] What has been said disposes largely of the testimony to which objection 
was made on the ground it tended to vary the contents of the written application. 
It is not claimed that the answers as returned by West were wrongfully written 
down; it is conceded they were not. The testimony to which objection was made 
tended to prove a contract which Bybee and Lucas were not authorized to make. 
Neither need we discuss the question of whether or not defendant’s agents used 
some device or did some act which caused West, as a man of ordinary prudence, to 
refrain from reading his application, and whether he is bound by its statements 
as to the right of certain persons only to make a contract of insurance, under the 
tule approved in Insurance Co. v. Central Nat. Bank, 60 Kan. 630, 635, 57 P. 524. 
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The agents, Bybee and Lucas, could not bind the company by oral modification of 
the terms of the application. 

[5] It also follows from what has been said that if Bybee and Lucas could not 
agree to oral modifications of the application and conclude a contract thereon, that 
they could not bind the company by an oral contract. 

Assuming the proof showed a policy had been issued by the company, it like- 
wise showed the first premium had not been paid. Under the terms of the applica- 
tion, the company had incurred no obligation, 

[6] If it be assumed that the evidence showed an application for and a contract 
of insurance within the power of the agents to make so as to bind the company, 
there is a failure to show the delay in its execution, and the subsequent delivery of 
the policy to the insured was caused by the fault or neglect of the company. 

The defendant’s demurrer should have been sustained. The judgment of the 
trial court is reversed, and the cause is remanded, with instructions to sustain the 
demurrer. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. WHEELER. 
Court of Appeals of Kentucky. June 5, 1936. 
Rehearing Denied Oct. 16, 1936. 
96 Southwestern Reporter (2d) 753. 
1. EXTENSION. 

Provision of life policy extending insurance for sixty days following default, 
which provision allegedly automatically attached to policy held to begin on default 
in payment of quarterly due premium and not following expiration of thirty-day 
period of grace given by policy, and hence insurer was not liable on policy where 
insured died after expiration of sixty-day period following default. 

A distinction exists between the word “default” as applied to payment of 
premiums, and the word “lapse” as applied to insurance policies and extin- 
guishment of their obligations. “Default” is the nonperformance of a duty 
whether arising under contract or otherwise, and in its largest sense it 
seems to mean failing. It means the omission or failure to fulfill a duty, 
observe a promise, discharge an obligation, or perform an agreement, and 
in practice means omission, neglect, or failure. The word “lapse” means 
to fall or fail. A legacy is said to lapse which fails to vest; an insurance 
policy lapses when it terminates with forfeiture of value under it solely 
from nonpayment of a premium when due. 


(For other cases, see Insurance, Dec. Dig, § 367[3].) 
2. GRACE. 


Payment of premium is essential to continuance of insurance, but insurer may 
provide for grace period within which payment may be made without forfeiture 
following default in payment of premium, or insurer may subsequently agree to 
such grace period, but when contained in policy by “days of grace” clause, period 
of extended insurance and grace period within which premium may be paid and 
thereby save forfeiture of policy, run concurrently, 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 
3. DEFAULT. 

Default in payment of premium, in absence of relevant fact indicating to 
contrary, occurs when it is not made on due date indicated in contract, and an agreed 
grace period for its payment begins immediately on such default, and runs con- 
currently with stipulated period for extended insurance after default. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Boyd County. . 

Action by Maggie Wheeler against the Life & Casualty Insurance Company 0} 
Tennessee. From a judgment for plaintiff, defendant appeals. 

Reversed with directions. 

Moreau P. Estes, of Nashville, Tenn., for appellant. 

Caldwell & Gray, of Ashland, for appellee. 

THOMAS, Justice. 

On October 15, 1929, the appellant and defendant below, Life & Casualty 
Insurance Company of Tennessee, issued and delivered to James T. Wheeler an 
insurance policy on his life in which it agreed, upon conditions therein specified, to 
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pay to the beneficiary therein named, who was insured’s wife and the appellee and 
plaintiff below, Maggie Wheeler, the sum of $5,000. The premiums were agreed 
to be paid quarterly in advance, the first one being paid at the time of the delivery 
of the policy. The others were due each three months thereafter, which made 
them payable on the 15th of January, April, July, and October of each year in 
installments of $11.87 for the first five years of the life of the policy, and like 
installments of $23.74 thereafter. All quarterly payments were made by the 
insured up to and including October 15, 1932, and the one made on that day carried 
the insurance until January 15, 1933; but the one due on the latter date was never 
paid. The policy provided for a grace period within which any premium might 
be paid after default made on the day it was due within which payment might 
be made of one calendar month “of not less than 30 days * * * during which time 
the insurance shall continue in force,” but if the premium was not paid during that 
time, “then this policy shall immediately cease and become void.” 


The policy also contained these nonforfeiture provisions: “After three full 
annual premiums shall have been paid, if default be made of any payment of any 
subsequent premium, this Policy shall automatically at time of lapse be uncondi- 
tionally commuted to nonforfeitable paid-up insurance as provided below, payable 
at the same time, and on the same terms, save as to amount, as this Policy. Within 
ninety days after the said commutation, the Insured, in lieu of this automatic uncon- 
ditional nonforfeitable paid-up insurance, may upon written demand addressed to 
the Home Office of the Company receive either of the following options: 1. Receive 
the cash surrender value of this Policy, less any indebtedness to the Company 
hereon. The cash surrender value shall be the reserve on this Policy at the date of 
default, less a surrender charge, which in no case shall be more than two and one- 
half per cent., of the sum insured; or 2. Receive extended insurance from date of 
default for an amount equal to the face of this Policy, for such term in years and 
days from the date of default as is provided below, but without the right to loans 
and cash surrender value.” 


The automatic commuted benefit therein provided for, following default in the 
payment of the quarterly premium due January 15, 1933, was of no value, since the 
age of the policy had not accumulated sufficient reserve, after stipulated deductions, 
to pay for nonforfeiture paid-up insurance, and it was so stipulated in the table of 
valuations made a part of the policy “as provided below.” It was also shown in 
that table of benefits and values that (referred to as “provided below”) the policy 
at the time of the insured’s death had no cash or loan value. But in the third 
column of the table, under the heading of “Extended Insurance,” a period of sixty 
days was inserted. 

The insured died on March 19, 1933, but he at no time following the default in 
payment of the premium due January 15, 1933 (which was the commencement of the 
commutation period provided for), attempted to exercise the option therein given 
him to take the cash surrender value of the policy in lieu of the automatic com- 
muted insurance, or to receive extended insurance for the sixty days following 
default in the payment of his premium. After his death, plaintiff, his beneficiary, 
attempted to exercise that option for extended insurance, within the ninety-day 
provision that the insured could have done, but which he did not do. Defendant, 
under the stated facts, denied liability and this action against it by plaintiff in the 
Boyd circuit court to recover the face value of the policy followed. 

The answer as amended relied on two defenses: (1) That the provided for 
option to take and receive extended insurance for the sixty days, following default 
in payment of the premium, was personal to the insured and, if not exercised by 


him within the stipulated period (ninety days after automatic commutation) it could 
not be exercised by his beneficiary after his death, since, as contended, the right to 
do so did not survive to her; and (2) that if mistaken in defense (1) and if the 
extended insurance auomatically attached, then the sixty-day period of extended 
insurance began upon the default in the payment of the quarterly due premium on 
January 15, 1933, and that the extended period expired on March 15, of the same 
year, the insured dying four days thereafter. The answer as amended—rather in 
lortification of the specified defenses than as an independent one—also averred 
that it was the uniform rule of all insurance companies in the United States under 
standard tables of insurance, in policies containing similar provisions as the instant 
one, to “calculate the extended insurance from the due date of the premium and 
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not from the end of the grace period,” and that its “policy terms and valuations 
are made solely upon the basis that such extended insurance will run from the 
due date of the premium—in this case January 15, 1933—and not from the end of 
the grace period.” It was further averred that such alleged universal rule was 
actuarially correct, and is the one approved and followed by the “Insurance Depart- 
ment of Kentucky.” The court sustained plaintiff’s demurrer filed to the answer 
as amended, and defendant declining to plead further, judgment was rendered 
against it in favor of plaintiff for the amount of the policy, and, seeking a reversal 
of that judgment, it prosecutes this appeal. 

The contentions of plaintiff in avoidance of the two interposed defenses were 
and are: (a) (Responding to defense 1) that there was no paid-up benefit due the 
insured whereby he was entitled to any paid-up insurance; nor did it have any cash 
surrender value, and the only actual benefit to which he was entitled was the sixty 
days extended insurance; hence, there was no alternative for him to choose between 
in order to exercise the option, and, consequently, no necessity that it be done by 
him; and (b) (in response to defense 2) that the extended insurance for the 
stipulated period of sixty days commenced, not immediately following the default 
in payment on January 15, 1933, but following the expiration of the thirty-day 
period of grace given by the policy, which would make the extended period begin 
on February 15 of that year, before the expiration of which the insured died. It 
will, therefore, be seen that the issues are chiefly if not exclusively legal ones and 
are sharply drawn. 

Avoidance (a) impliedly admits that the option for extended insurance, in the 
circumstances of this case, was personal to the insured, and, unless exercised by 
him before his death, it could not thereafter be exercised by plaintiff as his 
beneficiary. If, however, no such admission could be implied, then we are con- 
vinced that the law on that question is as contended for by counsel for defendant, 
and which was so held by us in the case of Michigan Mutual Life Insurance Co. v. 
Mayfield’s Adm’r, 121 Ky. 839, 90 S. W. 607, 28 Ky. Law Rep. 825. The construc- 
tion given by our opinion in that case, and others cited therein, would undoubtedly 
sustain defense (1) if there had been any other values issuing from the policy than 
the sixty-day period of extended insurance. However, as we have seen, there 
were none, and it is doubtful if it could be said that the insured, as the holder of 
the option, would be required to exercise it when there were no alternatives 
between which he would be required to choose in its exercise. Because of such 
doubt, and because of the conclusion we have reached with reference to defense 
(2), we have determined not to decide the legal issue so raised by avoidance (a) 
with reference to defense (1), but to pass its consideration without further 
comment. 


[1] We have concluded that defense (2) is available to defendant, and that the 
court erred in sustaining the demurrer to that part of the answer relying upon it. 
The question was, in effect, so determined by us in the case of Fidelity Mutual 
Life Insurance Company v. Price, 117 Ky. 25, 77 S. W. 384, 25 Ky. Law Rep. 1148, 
and the reasoning employed in the Michigan Mutual Life Insurance Company 
Case, supra, at least implies a similar interpretation. See, also, the cases of Neder- 
land Life Insurance Co. v. Meinert, 199 U. S. 171, 181, 26 S. Ct. 15, 50 L. Ed. 139, 
4 Ann. Cas. 480; Joyner v. Jefferson Standard Life Insurance Co. (C. C. A.) 53 
F.(2d) 745; Wilkie v. New York Mut. Life Insurance Co., 146 N. C. 513, 60 S. E. 
427: Cochran v. National Life & Accident Insurance Co., 167 Tenn. 95, 66 S.W.(2d) 
996; Hutchinson v. National Life Insurance Co., 196 Mo. App. 510, 195 S. W. 66; 
Missouri State Life Insurance Co. v. Carey (Tex. Com. App.) 276 S. W. 22%: Bank- 
ers’ Life Co. v. Burns (C. C. A.) 30 F.(2d) 327, and our late domestic case of 
Inter-Southern Life Insurance Co. v. Omer, 238 Ky. 790, 38 S.W.(2d) 931, 935. 
The text in volume 2 of the Second Edition of the Law of Insurance by Joyce, in 
section 1109, states the rule as contended for by defendant in this language: “Such 
extension of time simply amounts to an agreement not to enforce a forfeiture if the 
premium is paid within the extended time; it postpones payment for that period and 
does not constitute a waiver or forfeiture or excuse payment.” 

The grace or extension payment period in the Omer Case, supra, for the pay- 
ment of the premium that was in default, was evidenced by what is designated in the 
opinion as a “blue note”; whilst the extended period for such payment in this 
case is found in the “grace” clause of the policy. It was held in that case that the 
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period covered by the blue note, and the period of extended insurance ran concur- 
rently. In order for that to be true, the period of extended insurance would have 
to begin immediately following the default in the payment of the premium and not 
at the expiration of the grace period following that default and within which the 
overdue premium might be paid and the policy continued without a forfeiture and 
without lapsing. In that opinion we expressly overruled the comparatively recent 
prior case of Morgan v. Inter-Southern Life Insurance Co., 221 Ky. 582, 299 S. 
W. 186. The cases cited by plaintiff's counsel in support of the construction for 
which they contend nearest in point are Fidelity Mutual Life Insurance Co. v. 
Gardner’s Adm’r, 233 Ky. 88, 25 S.W.(2d) 69, and Prudential Insurance Co. of 
America v. Devoe, 98 Md. 584, 56 A. 809. Their other cited cases are not so much 
in point, and of the two stated ones the Devoe opinion is the only one directly in 
point. The real question in the Gardner Case was, Whether the happening of the 
contingency during the grace period, and when defaulted premium had not been 

paid, would preserve the rights of the insured under a disability clause providing 
for a waiver of premiums after the begining or commencement of the disability? 

That question was decided in the affirmative in that case and was the only question 
involved therein. The case was not referred to in the Omer opinion, for the reason, 
perhaps, it was thought by the writer of the latter opinion, that the holding of the 
Gardner opinion did not bear upon the issues involved. At any rate the Omer 
opinion is the latest expressed view of this court on the defense now under con- 
sideration (2), and we now approve what was therein said. 

[2] That conclusion is not only supported by the adjudications upholding it to 
which we have referred, but it also appears to be the logical one to be drawn from 
the fa¢ts of the case. It will be observed that the provisions of the policy refer to 
defaults in payment of premiums and it is universally held by all courts and indorsed 
by all text-writers that the payment of premiums is absolutely essential to the con- 
tinuance of insurance. The company issuing the policy may provide therein for 
grace period within which payments may be made, without a forfeiture following 
default in payment of premiums, or it may, in the absence of such policy provision, 
subsequently agreed to such grace periods, as was true in the Omer Case; but when 
contained in the policy by a “days of grace” clause the period of extended insur- 
ance and the grace period within which the premium may be paid and thereby save 
the forfeiture of the policy run concurrently. Such conclusion would seem to 
necessarily follow from the very meaning of the terms employed. 

In endeavoring to reach the correct conclusion, it should be remembered that 
there is a distinction between the word “default” as applied to payment of premiums 
and the word “lapse” as applied to insurance policies and the extinguishment of 
their obligations. Mr. Bouvier in the Third Revision of his Law Dictionary defines 
default as, “The non-performance of a duty, whether arising under a contract or 
otherwise. In its largest and most general sense, it seems to mean failing”; while 
Mr. Black in the Second Edition of his Law Dictionary defines the word as, “The 
omission or failure to fulfill a duty, observe a promise, discharge an obligation, or 
perform an agreement (authorities cited). In practice—omission; neglect or 
failure.” Mr. Black in his same work adopts and approves the same definition of 
lapse as is given by Mr. Webster, and which is “to fall or fail.” In illustrating 
the meaning of the word as employed in the law, Mr. Webster adds: “thus, a 
legacy is said to lapse which fails to vest; an insurance policy lapses when it ter- 
minates, with forfeiture of value under it, solely from non-payment of a premium 
when due.” 

In the very nature of things a grace period in an insurance policy can have no 
beginning until there has been a failure to pay the premium when due according to 
the policy stipulations. The one necessarily follows the other, and the failure to pay 
the premium constitutes a default in payment. When that occurs, then the grace 
period begins, and failure to pay the premium during that period results in nothing 
more than a failure to take advantage of the privilege to continue the policy and to 
prevent a forfeiture by paying the premium within that extended or grace period. 
To uphold the contention of plaintiff's counsel with reference to this defense (2) 
would result in what the answer avers, and which the demurrer admits, in a discon- 
certing of the calculated actuarial values of life insurance contracts, as based and 
calculated upon the payment of premiums. No averment was necessary in order 
to present to the court such result, for, as was held in the Gardner opinion, the 
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happening of the contingency insured against during the grace period would render 
the insurer liable without the premium for that period ever being paid, unless 
specific provision was made therefor in the policy. 

Furthermore, it will be noted that the auomatic commuted benefit provided for 
in the instant policy arises immediately followigg the default in the payment of the 
premium at its stipulated due date. The option given to the insured to convert that 
commuted benefit into one for extended insurance, if exercised according to the 
terms of the policy, has the effect of substituting the fruits of that option for and 
in lieu of the automatic commuted benefit, and it would be illogical to hold that the 
substituted benefit acquired by the exercise of the option should begin at a different 
time than the beginning of the commuted benefit that it substituted, the latter of 
which is displaced by the proper exercise of the option. The displacing benefit 
would naturally commence at the same time of the commencement of the one so 
displaced. In other words, the displacing benefit, brought about through the 
exercise of the option, should become effective as of the same date as the one 
displaced. The option benefit occupies the vacuum created by the displaced com- 
muted benefit, and which should relate back to the time of default in the payment 
of the premium. 

[3] We conclude that both reason and authority sustain defendant’s contention 
with reference to this defense, and that the correct interpretaion, in the absence of 
some relevant fact indicating to the contrary, is that a default in the payment of 
premiums occurs when it is not made on the due date indicated in the contract, and 
that an agreed grace period for its payment begins immediately upon such default 
and runs concurrently with a stipulated period for extended insurance after default. 

It, therefore, follows that the court erred in sustaining the demurrer to the 
defendant’s answer and amended answers, and for which reason the judgment is 
reversed with directions to set it aside and to overrule the demurrer, and for 
proceedings consistent with this opinion. The whole court sitting. 


PRUDENTIAL INS. CO. OF AMERICA v. ASHLEY. 
Court of Appeals of Kentucky. June 19, 1936. 
Rehearing Denied Oct. 16, 1936. 
96 Southwestern Reporter (2d) 766. 
1. DEATH CERTIFICATE. 

In action on life policy for death of insured, copy of death certificate from 
bureau of vital statistics, certified under seal by the registrar, giving cause of death 
as suicide, was prima facie evidence thereof (Ky. St. § 2062a-21). 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. SUICIDE. 

In action on life policy for death of insured within two years of effective date of 
policy, where provision in policy limited liability of insurer for suicide within two 
years of issuance of policy to amount of premiums paid, and death certificate and 
finding of coroner’s jury giving cause of death as suicide were not overcome by 
plaintiff, insurer was entitled to directed verdict; amount of premiums having 
already been paid into court. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Boyd County. 

Action by Bessie Ashley against the Prudential Insurance Company of America. 
From a judgment in favor of plaintiff, defendant appeals. 

Reversed. 

: John E. Shepard, of Covington, and Dysard & Tinsley, of Ashland, for appel- 
ant. 

Hannah, Van Sant & McKenzie, of Ashland, for appellee. 

Drury, Commissioner. 

This appeal is from a $12,000 judgment entered upon a verdict returned by 
nine jurors in an action upon a contract of insurance upon the life of appellee’s 
former husband. This was the second trial of the case, the jury upon the former 
trial having been unable to agree. : 

This policy contained this provision: “If within two years from the date hereof 
the insured, whether sane or insane, shall die by suicide, the liability of the com- 
pany shall not exceed the amount of the premiums paid on this policy.” : 

Defendant in its answer pleaded: “Defendant says that the insured did commit 
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suicide on the 8th day of April, 1934, by shooting himself with a pistol in the right 
temple, and that at the time the insured did commit suicide he possessed mind 
enough to, and did in fact realize and contemplate the results of his act and com- 
mitted such act with the intention to produce his death.” 

On June 22, 1934, the insurance company tendered to Bessie Ashley the 
premiums that had been paid it on this policy with interest thereon and the costs 
incurred to that time, which she declined to accept, and these sums were paid 
into court. 

{1} A copy of the death certificate from the bureau of vital statistics certified 
under seal by the registrar was introduced, in which the cause of death is given as: 
“Suicide. * * * Pistol shot through his head * * * while seated in an automobile.” 
By section 2062a-21, Ky. Stats., that copy is made “prima facie evidence in all 
courts and places of the facts therein stated.” 

The coroner’s jury found: “We, the jury called and sworn to investigate the 
death of J. Raymond Ashley, find that said Ashley came to his death from a pistol 
shot through his head inflicted by his own hand.” 

[2] We have examined carefully the three volumes of evidence and find nothing 
to overcome these things, on which anything more than a suspicion can be rested. 

Therefore, it follows this verdict is not only flagrantly against, and without 
support in, the evidence, but defendant was entitled to a directed verdict. Other 
questions are reversed. 

Judgment reversed. 

The whole court sitting. 


COMMONWEALTH LIFE INS. CO. v. BRANDON. 
Court of Appeals of Kentucky. Oct. 6, 1936. 
97 Southwestern Reporter (2d) 2. 
3. EXAMINATION. 


In action for disability benefits under life policy, request of insurer that insured 
submit to physical examination by physician at place more than 50 miles from place 
of trial held properly refused as unreasonable. 


(For other cases, see Insurance, Dec. Dig. § 549.) 

4. EXAMINATION. : seca . 

In action for disability benefits of life policy, insurer has no absolute right to 
order requiring insured to submit to physical examination, but motion therefor is 
addressed to sound discretion of court. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

5. EXAMINATION, | . 

In action for disability benefits under life policy, refusal of insurer’s motion to 
require insured to submit to medical and clinical examination during trial held not 
abuse of discretion, where insured had been examined by insurer’s physician at 
time of presentation of claim and evidence established that insured was totally 
and permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

13. ULCER. see 

__ Evidence held to support judgment for recovery of disability benefits under 
life policy on ground that insured was disabled by peptic ulcer, or similar stomach 
disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Calloway County. 

Action by Henry E. Brandon against the Commonwealth Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Batson & Cary, of Louisville, and Richard H. Hood, of Murray, for appellant. 

John Ryan, of Murray, for appellee. 

RicHARDSON, Justice. 

This is an appeal from a judgment for the payment of “Twenty-five ($25.00) 
Dollars per month, beginning June 27th, 1933, for each month thereafter, and up 
to and including July 27th, 1935,” with interest thereon,-on the 27th day of each 
month, and the further sum of $239.28, a total of two paid premiums, with interest 
trom the dates named in the judgment. 
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The cause was submitted to the court without a jury. In his finding of facts 
the court decided that Henry E. Brandon for “more than sixty (60) days prior 
to the filing of his proof of disability with the defendant, on January 18th, 1932, 
was totally and permanently disabled so that he has been, is, and will be perman- 
ently, continuously, and wholly prevented thereby from performing any work for 
compensation or profit, or from following any gainful occupation”; that the Com- 
monwealth Life Insurance Company under the disability benefit clause of its 
policy herein, paid Brandon on account of his total and permanent disability $25 
per month, beginning July 27, 1932, and had waived the payment of two premiums, 
and thereafter, on May 10, 1934, and May 10, 1935, Brandon had paid it two 
premiums of $134.64 each. The court further found that Brandon was totally and 
permanently disabled during the years 1927, 1928, 1929, 1930, and 1931, and for six 
months of the year 1932, but had failed to furnish notice and proof of disability 
until in 1932, and that he recover nothing for the period beginning January 27, 
1927, and ending January 27, 1932. 


Brandon prayed an appeal from so much of the judgment as denied his recovery 
for this period, and the insurance company from so much of the judgment as 
allowed Brandon to recover any sum. 


Brandon prosecutes no cross-appeal; therefore, so much of the judgment from 
which he was granted an appeal will not be further considered. 

The insurance company, as a basis of its argument for reversal, insists the 
court erred in overruling its motion to continue the case, both before and after 
Brandon was permitted to file an amended petition; it erred in overruling its 
motion to require Brandon to submit to a physical examination by Dr. H. B. Sights, 
at Paducah, Ky., and Dr. W. B. Mason, at Murray, Ky., and “the verdict is flag- 
rantly against the evidence.” 

After Brandon had announced ready for trial, the insurance company entered 
a motion for a continuance, supported by the affidavits of its attorney, R. H. 
Hood, and Dr. W. L. Miller. Its motion was overruled on the condition that 
Hood’s affidavit be read as a deposition of the absent witness, Dr. Louis Weber. 
It reserved an objection to this ruling. Brandon objected to the reading of the 
affidavit, because no diligence had been shown to obtain the deposition or presence 
of Dr. Weber. His objection was overruled; thereupon, he consented that the 
affidavit might be read as the deposition of Weber. Hood’s affidavit for continu- 
ance states that Weber was a licensed, practicing physician—the chief medical 
examiner of the Commonwealth Life Insurance Company—skilled in the diagnosis 
and treatment of diseases of the human body; that he “has access to all the 
correspondence between the claimant,” (Brandon) and the company, and that in 
January, 1932, Brandon had presented to the insurance company a claim for 
disability, supported by the report of a physician, and it believing the same were 
true, approved his claim and waived the payment of the premium due May 13, 
1932, commenced the payment of a monthly income in July of that year, and 
continued to pay the same through May, 1933, the premium due May 10, 1933, being 
waived. But in May, 1933, the insurance company received information that Bran- 
don’s claim was not bona fide, and Weber went to Murray, Ky., called in person 
on Brandon and found him plowing in the field, doing heavy, manual labor; that 
3randon had then stated to him that he had never stopped work on account ot 
any illness, though occasionally he would have slight attacks of indigestion; that 
he had done all the usual and ordinary work on the farm; his son had built a barn 
on the farm and put a steep roof on it and he (Brandon) worked on this root! 
as a carpenter; that he was magistrate of Hazel district; had never missed a 
meeting of the fiscal court, or was prevented from going on any road project in 
the district or doing any duty whatsoever connected with his office. And on that 
occasion Weber had made a thorough physical and clinical examination of Brandon. 
Following this statement, the affidavit contains an elaborate description of Weber's 
examination of Brandon and of his findings concerning Brandon’s claimed ailments. 

The record discloses that this action was filed March 30, 1934. Process was 
executed on that date. The trial occurred on the 14th day of August, the ninth 
day of the August term, 1935. On the 6th day of August, the second day of the 
August term, 1935, the insurance company requested the court to enter, and the 
court entered, an order requiring the personal attendance at the trial of Dr. W. B. 
Mason on the seventh day of the term. We find no order for the personal attend- 
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ance, subpoena or other process for Dr. Weber, though the case had been pending 
for some time before it was called for trial and tried. 

To avoid the general rule requiring a party asking the continuance to establish 
to the satisfaction of the court that he had exercised due diligence to procure an 
absent witness, the affidavit of Dr. W. L. Miller was filed, wherein ‘he states, “that 
Dr. Weber is suffering from severe bruises * * * and is not in physical condition 
to attend court at Murray, Kentucky, on the coming Monday.” The record does 
not disclose the residence of Dr. Weber, other than it may be inferred that he 
resided in Jefferson county. It is true the affidavit of Hood states that the just 
and proper effect of Dr. Weber cannot be had unless he orally testified in court. 

[1, 2] It is true section 556, Civil Code of Practice, provides that upon the 
afidavit of a party and the written statement of his attorney that the testimony 
of a witness is important and the just and proper effect of his testimony cannot 
in a reasonable degree be obtained without an oral examination in court, the court 
may, at its discretion, order the personal attendance of the witness. We have 
often construed this provision to mean that when a continuance is sought because 
of the absence of a witness whose personal attendance is desired, the granting the 
request is in the discretion of the court. Louisville & N. R. Co. v. Bishop, 89 
S. W. 221, 28 Ky. Law Rep. 321; Holzhauer v. Sheeny, 127 Ky. 28, 104 S. W. 1034, 
31 Ky. Law Rep. 1238; Crane v. Hall, 165 Ky. 827, 178 S. W. 1096; Bolar v. 
Browning, 168 Ky. 273, 181 S. W. 1109. 

We have ruled it was not error to refuse a postponement of the trial in order 
to procure the personal attendance of a witness where the movant had not com- 
plied with section 556 as to the necessity of the personal attendance of the witness. 
Crane v. Hall, supra. 

Section 315 of the Civil Code of Practice sets out that which an affidavit filed 
in support of a motion for a continuance because of the absence of a witness 
must contain, and also provides that if upon the affidavit the adverse party will 
consent that, on the trial, the affidavit shall be read as the deposition of the absent 
witness, “The trial shall not be postponed on account of his absence.” 

An application for continuance is addressed to the sound discretion of the 
court, and unless this discretion has been abused, the action of the court will not 
be disturbed by us. 

As we have indicated, this action had been pending in court for more than a 
year. Dr. W. B. Mason had physically and clinically examined Brandon in 1933. 
His report of his examination had been in possession of the insurance company 
since the time it was made. During the pendency of the action, no request to 
3randon, or to the court, was made by the insurance company, for the privilege 
of Dr. Sights or Dr. Mason to examine Brandon until the 6th day of August, 
the second day of the term at which the trial was had. The motion entered on 
that day was to require him “to submit himself before Dr. H. B. Sights at 
Paducah, Kentucky for examination.” 


[3] The court at that time was sitting at Murray, Calloway county, more than 
fifty miles from Paducah. His compliance with the request necessitated his travel- 
ing to, and returning from, Paducah at his own expense. At first blush, it is patent 
that the request was unreasonable and the court properly refused to grant it. 

14] On August 12th, during the same term of the court, it entered a motion 
to require Brandon “to submit himself to Dr. W. B. Mason for medical and clinical 
examination.” After the second amended petition was filed, this motion was 
renewed. The court overruled both the original and the renewal motion. 


In Belt Electric Line Co. v. Allen, 102 Ky. 551, 44 S. W. 89, 90, 19 Ky. Law 
Rep. 1656, 80 Am. St. Rep. 374, we first stated and applied the rule that a physical 
examination may be demanded in case where discovery of the truth will more 
likely result with, than without, an examination, and “that the examination should 
be ordered and had under the direction and control of the court, whenever it fairly 
appears that the ends of justice require the disclosure or more certain ascertain- 
ment of facts which can only be brought to light or fully elucidated by such an 
examination, and that the examination may be made without danger to the plain- 
tiff’s life or health, and without the infliction of serious pain.” In that case we 
stated the rule to be that a “defendant has no absolute right to have an order made 
to that end, but that a motion therefor is addressed to the sound discretion of the 
court.” Belle of Nelson Distilling Co. v. Riggs, 104 Ky. 1, 45 S. W. 99, 20 Ky. 
Law Rep. 499; Louisville & N. R. Co. v. Simpson, 111 Ky. 754, 64 S. W. 733, 23 
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Ky. Law Rep. 1044; Louisville & N. R. Co. v. McClain, 66 S. W. 391, 23 Ky. Law 
Rep. 1878. 

[5] Accordingly, it was discretionary with the court whether he would order 
a personal examination of Brandon, and there was no abuse of discretion. 

Brandon had been examined fully by Dr. Keyes at the instance of the insurance 
company at the time his original claim for disability was presented to it. On the 
report of Dr. Keyes of his examination of Brandon, the insurance company paid 
in accordance with the disability provision for eleven months. Dr. Mason in 
December, 1933, at the direction of the insurance company, made a clinical and 
hysical examination of Brandon, “using the Barium meal test of the stomach, 
Eecssmsenie examination of chest, X-ray examination of the stomach, the iodeikon 
test of the bladder, a gastric analysis, a radiograph, a urine test and other scientific 
observations and inquiries.” Dr. Louis Miller began to treat Brandon in 1926, 
At that time he made a complete physical examination of him and his diagnosis 
was that Brandon was suffering from “peptic ulcer”—‘‘commonly called ulcerated 
stomach.” He caused Dr. Houston to make an X-ray examination of Brandon. 
Brandon continued to be his patient to the time of the trial and there were no 
symptoms of improvement. And it was Miller’s opinion that he was still totally 
and permanently disabled. Dr. Houston was a member of the firm of Keyes- 
Houston Clinic which had conducted a clinic and hospital for twelve years. He 
made of Brandon a clinical and physical examination, employing the X-ray and 
Barium meal. He concurred in Dr. Louis Miller’s diagnosis that Brandon was 
afflicted with peptic ulcer. Drs. Louis Miller, Houston, and Mason are distinguished 
physicians in their section. Their testimony leaves no room for doubt that Brandon 
has some serious, permanent stomach trouble, rendering him totally and perma- 
nently disabled within the meaning of these terms as they are used in the policy. 


As we said in the McClain Case, “We are unable to see from the evidence 
that a further examination made at the trial could have revealed anything that 
was not shown by the evidence before the jury. * * * We therefore conclude that 
there was no substantial error in overruling the motion for a personal examina- 
tion.” These three eminent physicians, as we gather, from their testimony, agree 
that ailments of the stomach may be classified in four general groups: (A) Actual 
stomach disease. (B) Disease in the digestive tract, but outside the stomach, 
causing reflex stomach symptoms. (C) Actual disease outside the stomach and 
outside the rest of the digestive tract, causing reflex stomach symptoms. (D) 
Neuroses—imagination or hypochondriasis. The commonest of group A is ulcer. 
Ulcer either of the stomach or the first part of the intestine—the duodenum. 
Group B is gall bladder disease. The gall bladder, of course, is outside the 
stomach, but is part of the digestive system. Symptoms of gall bladder are gas 
on the stomach, nausea, and vomiting. Under ordinary circumstances, neither the 
gall bladder, itself, nor gallstones can be seen on the X-ray. But a dye or a 
Barium meal test, when taken by the patient after the lapse of a definite time, 
not only make a shadow on the X-ray plate, but it is also excreted entirely in the 
bile. The gall bladder is a reservoir for the bile. A short time after the dye or 
meal test is injected, it begins to be excreted in the bile, and the gall bladder 
becomes full of it and can be seen on the X-ray plate. They seem to agree that 
if the gall bladder is full of stones, no, or little, dye or meal gets into it; or if 
the neck of the gall bladder is contracted by disease, no dye or meal gets into 
the gall bladder and no shadow appears on the plate, but if the dye or Barium 
meal is seen clearly in the gall bladder, then the gall bladder is healthy; if the gall 
bladder cannot be seen on the X-ray plate after the dye or meal is swallowed, then 
the gall bladder is diseased. That which these physicians most heartily agree 
upon is, that the stomach is situated almost at the cross-roads of the body— 
midway between the head and the hips, and between the back and the front, and 
their testimony shows that Brandon’s trouble is not neurosis or imagination, and 
that he is not feigning illness or disability. 

In describing his stomach trouble, Brandon testified that it caused pains in 
his stomach, nervousness and weakness, and if he attempted to work any time, he 
could not hold out. “He gives out;” “cannot hold out to do anything;” “can’t 
walk or plow.” If he attempts work, he becomes “sick at his stomach;” “vomits ;” 
“has hemorrhage of the stomach and bowels;” “he can only work a few minutes 
at the time.” His testimony in this respect is corroborated not only by Drs. Miller, 
Houston, and Mason, but by a number of lay witnesses. 
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Dr. Houston testified that Brandon, when narrating to him a description of 
his stomach trouble, “complained of sour stomach, sick stomach, passage of dark 
action from the bowels and vomiting.” He further testified that his examination 
of Brandon “revealed he was troubled with hyperacidity; also, the X-ray examina- 
tion of the stomach and bowels revealed that he had peptic ulcer; that he made 
a chemical examination of his stomach contents, and complete observation of the 
Barium meal from the time it passed from the stomach to the large bowel.” 
According to his theory in about 90 per cent. of patients with peptic ulcer, the 
duodenum is involved. 

A full report of Dr. Mason’s clinical and physical examination of Brandon 
was introduced as evidence and it is now before us. It is true he did not diagnose 
and report Brandon’s ailment to be peptic ulcer. His testimony in this respect 
is: “I think he (Brandon) had too much hydrochloric acid. I think he had trouble 
with his appendix. I don’t think he is a well man; his blood pressure, breathing 
and general condition are normal,” and his appendix, as he diagnosed it, might 
be caused by reflex stimulus peptic in the stomach, without having pain around 
his appendix. He was further asked and answered as follows: 

“Q. What was the trouble? What is your opinion the trouble was? A. I 
don’t know what the troubie is. My opinion is that he had one of three things 
the matter with his appendix—that he either had a stone in his appendix—the 
appendix was narrow where it fastened to the bowel, and something got in it, 
and the appendix tried to force it out, and rolled it into the bowel, and it could 
not get back—we find that in fifty per cent. of the cases we operate on. 

“Q. You say in your report, ‘After the patient had taken the first glass of 
the meal marked peristalsis was observed with strange contraction of the stomach 
walls, the patient having great difficulty in retaining the meal at the time.” What 
caused that? A. I don’t know: 

“Q. Was that normal? A. No sir. 

“Q. That indicated something radically wrong with the stomach, didn’t it? 
A. It was wrong with the behavior of the trouble. 

“Q. It was’ functional trouble? A. Yes sir. 

“Q. That degree of acidity you reported is extraordinary? A. Yes sir. 

“Q. You have stated at that time Mr. Brandon was not a well man? A. 
I don’t think so, with the history he gave, and with the physical examination 
made, he was not well. 

“Q. With the history he gave, and the examination you made, was he at 
that time able to do hard manual work on the farm? A. I don’t think so. I 
think it is quite likely he was not—I don’t know anything about his work. I 
con't believe a man constantly carrying that much hydrochloric acid could do 
much manual work. I don’t think he would be able to work. 

“Q. Those conditions would stimulate the condition of peptic ulcer? A. 
I said it may do it.” 

In his original and second amended petition Brandon designated the disease 
with which he was afflicted and for which he was making claim under the dis- 
ability provision of the policy as “peptic ulcer.” During the progress of the 
trial, and seemingly after Dr. Mason had testified, with the leave of the court, 
Brandon filed another amended petition, wherein he alleged, in substance, that 
if he did not have a disease known as peptic ulcer, “then he did have and now 
has some cognate, kindred or like disease of the alimentary tract, which stimu- 
lates the symptoms of peptic ulcer; that he had, and now has, periodically 
internal hemorrhages, vomiting, including vomiting of blood, and that such 
disease now, is and has existed continuously since 1926, and is permanent; * * * 
and will be permanently, continuously, and wholly prevented thereby from per- 
torming any work for compensation or profit, and prevented thereby from 
following any gainful occupation, as set out in his original and amended petition.” 


The insurance company objected to the filing of it. Its objection was over- 
tuled. Reserving an exception, it filed an answer traversing it. It then moved 
the court to continue the case on the ground of surprise. In its brief it “contends 
that the result of this ruling left it in such a position that it was completely 
unprepared and unable to meet the new issues raised by the amended petition. 
This was brought about largely because of the court having already overruled 
his motion to require the appellee to submit himself for a physical examination 
on three previous occasions at that term of the court. * * * This amended peti- 
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tion changed the issues materially and on the court refusing to allow time 
for the appellant to prepare to answer these allegations, appellant had no means 
or methods in its hands to disprove the allegations therein.” 

[6] It is true that this court has repeatedly ruled that where an amended 
petition is filed on the eve of the trial or during its progress, which materially 
changes the issues, the adverse party upon motion should be granted a continu- 
ance for further preparation. 

[7-9] Section 136, Civil Code of Practice, reads: “If a party amend a plead- 
ing or proceeding, and the court shall be satisfied, by affidavit or otherwise, 
that the adverse party cannot be ready for trial in consequence thereof, a con- 
tinuance may be granted to some day in the same term or to another term of 
the court.” 

Under this Code provision, if the insurance company desired a continuance 
on ground other than that stated in the affidavit of Hood, the duty was upon 
it to file an affidavit, setting forth the additional facts constituting the ground 
for its motion. We have already considered the ruling of the court overruling 
its motion to continue because of the absence of Weber. It is pertinent to state 
here that the affidavit setting forth Weber's testimony shows that he made 
both a clinical and physical examination at the home of Brandon, using the 
X-ray and Barium meal. The record discloses that he went to Brandon’s home 
ou the occasion it is claimed in Hood's affidavit, in an automobile, accompanied 
by a chauffeur, who corroborates Weber in his statement that Brandon was ai 
work when they arrived. It is a matter of general knowledge there are portable 
X-ray machines which Weber could have carried with him in the automobile to 
the home of Brandon, with which to have made the X-ray examination disclosed 
by him, as set out in the affidavit. There is no showing that he had with him on 
that occasion either an X-ray machine or a Barium meal, or any equipment with 
which to clinically examine Brandon. It is also a matter of general knowledge 
that electricity is indispensable in the operation and use of an X-ray machine 
and there is no showing that electricity was in use at the home of Brandon. 
Tn addition to this, Brandon and his two sons testified they were present on 
the arrival of Weber at their home and the extent of his examination of Brandon 
was to test his blood pressure, and that Brandon was not at work and did not 
work on the occasion that Weber and his chauffeur testified that he was engaged 
in work while they were present. It is a legitimate presumption that the trial 
court, when considering the affidavit as Weber’s deposition, exercised that 
general knowledge of the necessity of the use of electricity with the X-ray 
machine. The court on the trial of the case, after the second amended petition 
was filed, considered Hood's affidavit as the deposition of Weber. This was 
all the insurance company was entitled to. Considering the fact that the motion 
to continue made after the filing of the second amended petition was not sup- 
ported by an affidavit setting forth any additional ground for a continuance, the 
court did not abuse its discretion in overruling the motion. 

[10] The rule is, the action of a trial court on the filing of a pleading con- 
forming to the proof introduced will be upheld by us, unless something showing 
an abuse of the discretion appears in the record. Holliday v. Cornett, 196 Ky. 
427, 244 S. W. 875; Metropolitan Life Ins. Co. v. Smith, 59 §. W. 24, Ky. Law Rep. 
£68, 53 L. R. A. 817; Louisville & N. R. Co. v. Adams, 148 Ky. 513, 147 S. W. 
384; Illinois Cent. R. Co. v. Frost (Ky.) 124 S. W. 821. 


[11] The only limitation under section 134, Civil Code of Practice, upon the 
court’s discretion to allow amendments to pleadings, is, that they must be in 
furtherance of justice and not change substantially the claim or defense. Schulte 
v. Louisville & N. R. Co., 128 Ky. 627, 108 S. W. 941, 33 Ky. Law Rep. 31; 
Western Union Tel. Co. v. Reed, 158 Ky. 552, 165 S. W. 656; Graziani v. Ernst, 
i69 Ky. 751, 185 S. W. 99. 


[12] It is indisputable that the evidence introduced at the time this amend- 
ment was offered sustained its allegaticns, and it stating no new cause of action 
and being made in good faith, the court properly permitted it to be filed. Death- 
eridge vy. Crumbaugh, 8 Ky. Law Rep. 592. 


[13] Our statement of the testimony is convincing, that the argument 0! 
the insurance company that “the verdict is contrary to the weight of the 
evidence,” is without merit. The evidence showing Brandon’s trivial work on 
the farm and that he was elected and served as justice of the peace is insufficient 
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to overcome the evidence establishing his total and permanent disability within 
the meaning of these terms as used in the policy. See Ohio National Life Ins. 
Co. v. Stagner, 231 Ky. 275, 21 S.W.(2d) 289; National Life & Accident Ins. 
Co. v. Bradley, 245 Ky. 311, 314, 53 S.W.(2d) 701; Mutual Life Ins. Co. of New 
York v. Marsh, 186 Ark. 861, 57 S.W.(2d) 433. 

In the Bradley Case and the Stagner Case the insured was a farmer and sued 
on the disability provision. In the Marsh Case the insured was a traveling 
salesman, became disabled, and later was elected circuit clerk. He sought a 
recovery on a like provision. A recovery in those cases was sustained on com- 
parable facts to those in the present one as to the work the insured was physically 
able to perform. 

Entertaining the views herein expressed, it is our conclusion the judgment 
must be affirmed. 

EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. WITTEN. 
Court of Appeals of Kentucky. Oct..6, 1936. 
97 Southwestern Reporter (2d) 17. 
1. DISABILITY. 


Evidence held to support judgment for insured under total and permanent dis- 
ability provision of group policy for injury sustained from fall while operating 
a motor at a mine. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. WAIVER. 

Denial of liability by insurer waives formal proof of conditions upon which 
that liability rests. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Floyd County. 

Suit by Denzil Witten against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. M. Bullitt and Eugene B. Cochran, both of Louisville, for appellant. 

Z. Wells, of Paintsville, for appellee. 

STANLEY, Commissioner. 

The appeal is from a judgment for $1,020.80, payable in monthly installments 
of $51.04, recovered by Denzil Witten on a group insurance policy. 

[1] Witten went to work for the Inland Steel Company, whose employees were 
insured by the appellant against total and permanent disability, in July, 1930. He 
operated a motor, carrying supplies in and out of the mine. On the night of August 
5, 1930, according to Witten’s testimony, he fell and struck his kneecap, twisted his 
left leg, and fell on it with his full weight. He was made sick for about 20 minutes 
and suffered much pain with his leg, which swelled considerably before the end of 
his shift. He was assisted to the office, where he reported the injury, and then 
to his hoarding house by his brother. In the late afternoon he visited Dr. Bailey, 
the company’s physician, at the hospital and received some liniment from him with 
directions to apply it to the swollen leg. He also went to see the doctor the next 
day. His condition prevented his going to work the next two nights. On the third 
day he returned to his job, but his condition was such that his companions did all 
of the heavy lifting and most of his work for him. He continued on the job until 
discharged on August 20th for a violation of the safety rules on that day. Since 
then Witten has been unable to do the work required to operate a motor or anything 
else about a mine. His leg is stiff and crooked, requiring the use of crutches. 
He has continuously suffered much pain. The plaintiff's brother and boarding house 
keeper corroborated him as to his injury and condition. 

But his foreman testified that no complaint of the injury was made to him at 
the time, although he had heard that Witten had hurt his knee while bailing water. 
He had worked regularly and was paid for every day until his discharge. Dr. Bailey 
contradicted Witten and testified that he had never called upon him in connection 
with the injury. Upon cross-examination it was developed that in 1927 Witten’s 
left foot was run over by a “pony truck” while working for the previous owner of 
the mine. An effort was made to prove that his present condition is due to that 
injury, but the plaintiff insisted that it had never given him any trouble other 
than some temporary soreness. His work, he said, was not interrupted or interfered 
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with on that account. To sustain him, numerous witnesses testified that Witten 
was not lame before the accident of August 5, 1930. On the other hand, there 
were perhaps as many witnesses who testified that long before the occasion involved 
Witten had been just as lame as he was afterwards. About a year after he 


hurt his leg, Witten was examined by Doctors Daniel, Cassell, and Pickelseimer. 


They described the condition of his knee as ankylosis and an injured cartilage. 


They expressed the opinion that it could have been caused as claimed by Witten, 
and also that he was then rendered and has continued to be totally and permanently 
disabled. About the same time he was examined by Doctors Bailey, Osborne, and 
Caseboldt for or on behalf of the steel company of the insurance company. Their 
testimony is to the effect that Witten was and is about 50 per cent. disabled and 
could do no heavy lifting. 


We do not regard the verdict as flagrantly against the evidence. 

__A previous judgment in favor of the appellee in this case was reversed because 
of improper argument of his counsel. Equitable Life Assurance Society v. Witten, 
256 Ky. 766, 77 S.W.(2d),53. On the day the case was set for retrial, two years 
after the first trial, the defendant plead that Witten could not recover because 
he did not file “due proof” of his disability “before the expiration of one year 
from the date of its commencement,” which is a condition of the contract of 
insurance. See Equitable Life Assurance Society v. Elkins, 261 Ky. 591, 88 
5.W.(2d) 37, The response was a denial and a plea of waiver, 


It was not until September 23, 1932, that a formal claim, accompanied by 
proofs of disability, was received by the Assurance Society. But Mr. John Ward, 
a lawyer-farmer who had been employed by Witten, testified that in the latter part 
of 1930, or early part of 1931, he wrote to the home office of the Equitable Assur- 
ance Society, notifying it of Witten’s injury and his claim. He received a reply on 
the society’s stationery that it would make an investigation. Later he received 
another letter from the society disclaiming liability. This correspondence had been 


lost by him, Cross-examination resulted in some little confusion in the mind of 


the witness about these responses by the company, it appearing that he had also 
taken up the matter with the employer. His best belief, however, was that it was 
the insurance company which had written the disclaimer. There was presented to 
the witness by the defendant’s counsel a copy of a letter addressed to him from a 
chief clerk of the steel company regarding Witten’s claim. This was for the pur- 


pose of refreshing the witness’ memory and an effort to show that it was the steel 
company which had denied liability. That letter states: “We are in receipt of copy 


of letter dated May 30th from the Equitable Life Assurance Company of the 
United States, relative to the above settled claim.” It then advised the attorney that 
Witten “doesn’t have any claim at all” because his condition “does not show he 
is permanently and totally disabled.” An indorsement shows that a copy of the 
letter was made for the Equitable Life Assurance Society. Ward testified that 
this was received in reply to a letter which he had written that insurance company. 
After its receipt, he got another letter from the society. 


[2] The defendant introduced no evidence whatsoever upon the point, relying 
wholly upon what it regarded as the weakness of the plaintiff’s evidence of notice 
and waiver. Where proper evidence is within the control of a party whose interest 
it would naturally be to produce it, and he fails to do so, there is a logical infer- 
ence that the evidence would be unfavorable to him. McClure vy. McClintock, 
150 Ky. 265, 150 S. W. 332, 42 L. R. A. (N. S.) 388; 10 R. C. L. 884; Stocker v. 
Boston & M. R. R., 84 N. H. 377, 151 A. 457, 70 A. L. R. 1326; Wigmore, § 291. 
The suppression of its record justified the jury in resolving adversely to the 
defendant whatever doubt may have been raised by any indefiniteness in Mr. Ward’s 
testimony when it came to consider the evidence and the instruction on the point 
of notice which was given by the court as offered by the defendant. 

[3] It is the settled law in this state that denial of liability waives formal 
proof of the conditions upon which that liability rests. Horn’s Adm'r y. Prudential 
Insurance Co. of America, 252 Ky. 137, 65 S.W.(2d) 1017; Independent Life Insur- 
ance Co. of America v. Downey, 255 Ky. 95, 72 S.W.(2d) 1008. We may repeat 
in this connection what was said in AStna Life Insurance Co. v. Bethel, 140 Ky. 
609, 131 S. W. 523, 527: “Insurance companies should not be permitted to trifle 
with, or mislead, or attempt to mislead, their patrons by acts or conduct indi- 
cating that proofs of loss need not be furnished. If they do, they will not be 
permitted to defeat a recovery upon the ground that proofs were not furnished. 
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If the company wishes proofs of loss, it should not do anything that would cause 
a person of ordinary prudence and intelligence to conclude that it does not want 
them. We do not mean to hold that the mere failure of the company to call for 


proofs of loss will in itself be a waiver of the right to demand them or authority 
to the insured to bring an action without furnishing the proofs. But we do mean 
that, when the company has notice that a claim will be made,.slight acts upon its 
part indicating that it denies liability will amount to a waiver.” 

At this trial, the defendant pleaded also that the individual certificate issued 
to the plaintiff was not the contract of insurance and that he could not maintain 
his action on it. It also moved to require the plaintiff to elect whether he would 
prosecute the suit on the group policy or on the individual certificate relied on in 


his petition. These pleadings were, admittedly, to avoid a waiver of a failure to 


base an action on the group policy. See Equitable Life Assurance Society v. Smith, 
260 Ky. 56, 83 S.W.(2d) 885. 

[4] The company also denied the plaintiff’s affirmative pleading as to the terms 
of the group policy. It now argues that he failed to prove any contract of insur- 
ance. The plaintiff called one of the defendant’s counsel as a witness and procured 
from him a copy of a form of policy said to be like the group policy which 
had been, by stipulation, filed and read to the jury on the previous trial. During 


the course of the trial that paper was obtained from the record in this court, 


and it was proven that the form which had previously been submitted to the jury 
was an exact copy. The appellant argues this was hearsay evidence and with its 
omission there was a failure to prove any contract of insurance. There is no 


merit in the point. | 
The judgment is affirmed. 


DE BLIEUX v. TRAVELERS’ INS. CO. (two cases). Nos, 33499, 33500, 


Supreme Court of Louisiana. June 30, 1936. 
Rehearing Denied Oct. 6, 1936. 
170 Southern Reporter 14. 
1. INFECTION. a ee 
Evidence held to establish that death of insured was caused by septicemia infec- 
tion resulting from accidental injury and not from chronic blood disease which 
lowered insured’s resistance to infection, within double indemnity clause authorizing 


recovery if death resulted through external means, “independently of all other 
causes,” notwithstanding proviso in policy that such death must not result directly 
or indirectly from disease in any form. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. EXTERNAL MEANS. 

Under double indemnity clause of life policy authorizing recovery if death 
resulted through external means independently of all other causes, recovery could 
not be had if death resulted from accidental injury and pre-existing disease acting 
together. 

(For other cases, see Insurance. Dec. Dig. § 515.) 

O'Neill, C., dissenting. 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; Jas. W 
Jones, Jr. Judge. 

Separate suits by J. Lestan De Blieux and by Lotis E. De Blieux against the 
Travelers’ Insurance Company were consolidated and submitted in the trial court 
and on appeal. Judgment was for the plaintiffs, and defendant appeals. 

Affirmed. 

Barksdale, Bullock, Warren, Clark & Van Hook, for Shreveport, for appellant. 

Stephens & Gahagan, of Natchitoches, for appellees. 

Hicains, Justice. 

These cases involve the same issues and were consolidated and submitted in both 
the lower court and here. The actions are by the joint beneficiaries of a life insur- 
ance policy issued on the life of their father on November 2, 1926, for the sum of 
$5,000, containing a double indemnity clause for accidental death, upon which the 
present claims are predicated. The plaintiffs allege that the insured’s death was 
caused from blood poisoning resulting from an accidental injury to his hand. The 
defendant paid the full amount of the life insurance, but denied liability under the 
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indemnity clause, and, in reconvention, claimed $162.47 had been overpaid to each 
of the plaintiffs. 

There was judgment in favor of the plaintiffs, as prayed for, subject to the 
credits claimed in the reconventional demand. 

The defendant appealed. 

The record shows that for about five months prior to the deceased’s death he 
suffered from splenic anemia and pseuda leukemia, a serious blood disease, which 
destroys the neutrophiles of the white corpuscles, lowering the resistance to infec- 
tion. The deceased’s blood test by Dr. Knipmeyer, on December 16, 1933, showed 
that the neutrophiles, the warriors of the blood which fight infection, had decreased 
from a normal of 60 per cent. to 70 per cent. down to 9 per cent. The insured 
also suffered a hemorrhage from his gums where they were affected with pyorrhea, 
but he was able to attend to his regular business as a planter and operator of a 
mercantile establishment. On March 2, 1934, in attempting to close the door of his 
storehouse, he injured his left hand on a brass part of the lock, causing an abrasion 
about the size of a dime. The same day, or the following day, he was treated by 
his family physician, Dr. M. H. Phelps, who applied mercurochome and bandaged 
the hand. The next day similar treatment was given to the wound. On March 4, 
1934, the doctor advised the deceased to go to the sanitarium at Shreveport, for 
the purpose of having a general checkup on his condition with reference to his 
blood trouble. He was admitted to the hospital the same day and treated by Dr. 
Arthur A. Herold, who observed that the patient was anemic and feverish, that he 
had an abrasion on his left hand, which was inflamed and swollen, and that a large 
red streak ran from his hand up his arm. He was ordered to bed and his tempera- 
ture was taken and showed 101 degrees F. The infection of his hand and arm was 
causing him considerable pain. The technician’s blood examination of the patient 
on March 4, 1934, showed the neutrophiles were 16 per cent., on March 5th, 12 ver 
cent., on March 6th, 7 per cent., on March 8th, 8 per cent., and on March 9th, 5 ver 
cent. The record also shows that the fever continued to rise until it reached 105 
degrees F., the patient dying at 9:30 o’clock p. m. on March 10, 1934. 

Dr. Herold testified that, in his opinion, the deceased suffered a streptocoreal 
infection in his hand, which caused septicemia or blood poisoning, which caused the 
insured’s death. The doctor, under cross-examination, admitted that the chronic 
blood disease with which the patient was afflicted caused a lowered resistance and 
made him more vulnerable to the infection, but that in cases of streptococcal infec- 
tion, resulting in septicemia, even in normal and perfectly healthy people, the mor- 
tality was very high. Drs. R. S. Roy and C. R. Reid gave similar testimony, except 
that they did not treat the patient. 

Dr. W. W. Knipmever, witness for the defendant, testified as to the blood tests 
he made on December 16, 1933, showing that the condition of the patient was alarm- 
ing and that he was of the opinion that he would-not live very long. Under cross- 
examination, he admitted he could not-say whether the patient could live several 
months or several years, but was definitely of the opinion that the disease would 
eventually be fatal. He further testified: 

“Q. Doctor I hand you document marked D-2 for identification and ask you to 
read the testimony of the witness with reference to what she found on the exam- 
ination that she made on the morning of March 7th. From what you have just 
read with reference to her findings on March 7th, 8th and 9th, how does that 
condition on those days compare with the report made on March 4th? 

“A. It seems it is a more serious condition. 

“Q. Suppose that a man whose blood was in the condition that you found Mr. 
DeBlieux’s to be in on December 16, 1933 should take blood poison, is it not a 
fact that that blood poison could cause just the result that Mrs. Elsie Lengsfield, 
(the laboratory technician at the sanitarium) found to exist in March 1934? 

“A. T think it could. 

“Q. Is it not probable that it would? 

“A. I should think so.” 

Dr. W. M. H. Harris testified as an expert for the defendant and pointed ott 
that in case of streptococcal infection the percentage of neutrophiles increase from 
60 per cent. to 70 per cent. in a normal person to 85 per cent. and 90 per cent., in 
in order to combat the infection and prevent it from spreading; that, since the 
blood tests which were made at the sanitarium by Mrs. Elsie Lengsfield showed that 
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the neutrophiles only increased slightly over the report of December 16, 1933, and 
thereafter decreased until the date of the insured’s death, this indicated the patient 
was not suffering from blood poisoning or septicemia and that the infection was 
either localized or regional. He stated that it was generally accepted by the 
medical profession as a fact that, in order to prove beyond any doubt that the patient 
died of septicemia, it was necessary to make a microscopic examination of the blood 
culture, in order to isolate the streptococcal germ. He conceded that the prior 
existing blood condition of the insured would interfere with the neutrophiles multi- 
plying to ward off the infection as in the case of a normal person. Finally, under 
cross-examination, he stated that he would neither affirm nor deny that the 
deceased died of septicemia, because there had not been a microscopic examination of 
the blood culture taken from the patient. 

Dr. M. H. Phelps, who was the deceased’s family physician, as a witness for the 
defendant, testified that, even if a healthy person suffered a severe case of blood 
poisoning, death would result from that infection. On cross-examination he said: 

“Q. You had been treating Mr. DeBlieux for approximately five or six 
months ? 

“A. Yes. 

“Q. During that time was there any marked change for the worse? 

“A. No, he was about at a standstill at the time, the condition remained prac- 
tically about the same as it was from the first day I started treating him until ine 
left. * * * 

“Q. If a well man should have a severe case of blood poison is not death the 
probable result ? 

“A. Yes. 

“QO. If in the condition that Lestan DeBlieux was in with no immediate 
expectations of death, and if he had a severe case of blood poison, in that event 
would you say the blood poison was the predominant cause of death? 

“A. It was at that time I think it helped produce his death. 

“Q. Was it the primary cause? 

“A. It was the thing that produced his death as early as it was. 

“Q. Is it not a fact that when the germ gets in the blood stream that one gets 
blood poison irrespective of what his physical condition might have been? 

“A. Ya. * ** 

“Q. Where a duly qualified practicing physician has an opportunity of observing 
a patient in addition to having the report of the laboratory technician is not that 
doctor in a better position to diagnose a case than a docor of equal ability who only 
has the report of the laboratory technician? 

“A. Yes. 

“Q. As a matter of fact are not the symptoms of blood poison such that it can 
be discovered from outward appearances without a great deal of trouble? 

“A. Yea 

The pertinent clause of the policy reads as follows: 

_ “If death should result from bodily injuries, effected directly and independently 
of all other causes through external, violent and accidental means, within ninety 
(90) days from the date of the accident, which shall cause such injuries, and of 
which * * * there is a visible contusior or wound on the exterior of the body, 
provided, that such (death) does not result, directly or indirectly, from diseases 
in any form, defendant, will pay on receipt of due proof thereof, Five Thousand 
Dollars ($5,000.00) to the beneficiaries named in the aforesaid policy.” 

The defendant contends that the burden of proof was upon plaintiff to show 
that the death of the insured resulted from blood poisoning, which was caused 
by an accidental injury to his hand, directly and independently of all. other 
causes, and that death did not result directly or indirectly from disease in any 
form. He cites in support thereof Couch on Insurance, vol. 5, p. 4014, reading 
as follows: 

“The consensus of opinion is that, if an injury and an existing bodily disease 
or infirmity concur and co-operate to that end, no liability exists; if, however, 
the disease results from the injury, the company is liable, though both co-operate 
in causing death. The distinction madc in this particular is found in that class 
of cases where the infirmity or disease existed in the insured at the time of 
the injury, and, on the other hand, that class of cases where the disease was 
caused and brought about by the injury * * *” 
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Plaintiffs concede that they had the burden of establishing that death 
resulted from external, violent, and accidental causes, independent of all other 
causes, including diseases in any form, and argue that oe proved the case by 
a preponderance of the evidence, citing 1 C. J. p. 452, § 127, as follows: 

“The exception operates to relieve the insurer from liability where the injury 
and an existing bodily infirmity concur and cooperate to produce the disability 
or death; but the tendency of the courts, under the settled rules of construction 
applicable to insurance contracts, is to interpret the clause in a manner favorable 
to the insured, and the insurer is accordingly held liable where the accident can 
be considered as the proximate cause of death, although disease may have been 
present as a secondary cause, or where death is the resonable and natural conse- 
quence of the injury, although disease may have supervened, or where the 
accident is the true cause of death or injury and the disease but the occasion. 
So also if death results from the accident, the fact that but for weakness or 
infirmities produced by former illness or disease it would not have been fatal 
will not prevent a recovery.” 

In the case of Carnelious v. Louisiana Industrial Life Ins. Co., 18 La. App. 
739, 138 So. 533, 535, in which a writ was refused by this court, the plaintiff 
sued to recover the benefits alleged to be due under the terms of an accident 
insurance policy as the result of amputation of his leg, due to a severe fracture. 
‘The defense was that the accidental injury and loss of the leg was not independ- 
ent of all other cases of the disablement, since a positive Wasserman test showed 
that the plaintiff suffered from syphilitic infection. In affirming the judgment 
of the lower court in favor of the plaintiff, the court said: 

“Nothing more than the bare statement of the result of the Wasserman 
test appears in the record, and there is therefore nothing to indicate the extent, 
if any, to which this infliction contributed to the necessity for amputation. But 
the argument is made fhat, if it had anything whatever to do with the situation, 
no recovery can be had because the accident must be the sole and independent 
cause of the disability. Our understanding of the meaning of this clause, as 
interpreted by the courts generally, is that it suffices if the cause of injury or 
death be the efficient or predominant cause. The phrase, ‘resulting directly, 
independently and exclusively in death,’ refers to the efficient, or, as some courts 
speak of it, the predominant cause of death at the time it occurs. Illinois Com- 
mercial Men’s Ass’n v. Parks (C. C. A.) 179 F. 794. 

“The total loss of sight consequent upon injury to an eye, caused by running 
into an obstacle in the nighttime, constitutes a loss within the policy, even 
though a prior diseased condition of the eye is set up in defense. Travelers’ Ins. 
Co. v. McInerney (Ky.) 119 S. W. 171. 

“In the case of Fetter v. Fid. & Cas. Co., 174 Mo. 256, 73 S. W. 592, 595, 61 
L. R. A. 459, 97 Am. St. Rep. 560, the injury complained of was a rupture of 
the right kidney, the lower part of which was found to be cancerous. In dispos- 
ing of the contention of the defendant that the rupture was not the sole cause 
of the death of the insured, the court said: 

“‘The contention of the defendant is that the accident would not have 
resulted in the rupture if the cancer had not been there. * * * 

“On this testimony the defendant says that the death was not the result 
of the accident “independent of all other causes.” 

“If we should give to those qualifying words of the policy the meaning 
that is now claimed by defendant they were intended to have, there could be 
scarcely any limit to their nullifying influence. * * * 

“Tf, therefore, there could be discovered in a man’s body, after his death, 
any condition, though unsuspected, that, under scientific tests, would render him 
more amenable to accidents, or less capable of resisting their influence, the policy 
would not cover the case.’ 

“In Driskell v. U. S. Health & Accident Ins. Co., 117 Mo. App. 362, 93 S. W. 
880, 882, the court said: 

“*We think the only reasonable interpretation to be placed upon this clause 
is to say that the injury must stand out as the predominant factor in the pro- 
duction of the result, and not that it must have been so virulent in character as 
necessarily and inevitably to have produced that result, regardless of all other 
conditions and circumstances. i 

“«e * * Tf under the peculiar * * * condition of health of an individual 
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upon whom it is inflicted, such injury appears as the active, efficient cause that 
sets in motion agencies that result in death, without the intervention of. any 
other independent force, then it should be regarded as the sole and proximate 
cause of death. 

“*The fact that the physical infirmity of the victim may be a necessary 
condition to the result does not deprive the injury of its distinction as the sole 
producing cause. 

“In such case, disease and low vitality do not rise to the dignity of con- 
curring causes, but in having deprived nature of her normal power of resistance 
to attack, appear rather as the passive allies of the agencies set in motion by 
the injury.’ 

“In Fid. & Cas. Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 997, 44 L. R. A. 
(N. S.) 493, it was held: 

“Tf the injury, by aggravating the disease, accelerated the death of the 
assured, then it resulted “directly, independently and exclusively of all other 
causes. 

“In other words, if death would not have occurred when it did but for the 
injury resulting from the accident, it was the direct, independent, and exclusive 
cause of death at that time, even though the death was hastened by the diseased 
condition.’ 

“In Freeman v. Mercantile Mutual Accident Ass’n, 156 Mass. 351, 30 N. E. 
1013, 1014, 17 L. R. A. 753, it was held: ‘The law will not go further back in the 
line of causation than to find the active, efficient, procuring cause, of which the 
event under consideration 1s a natural and probable consequence, in view of the 
existing circumstances and conditions. The law does not consider the cause of 
zauses beyond seeking the efficient, predominant cause, which, following it no 
{urther than those consequences that might have been anticipated as not unlikely 
to result from it, has produced the effect.’ 

“The case of Frerichs v. London & Lancashire Indemnity Co. of America, 169 
La. 182, 124 So. 821, we consider not in point for the reason that in that case it 
appears that the predominant cause was not the traumatic injury but the arterioscler- 
osis. In the case of Kirkwood v. London & Lancashire Ind, Co. of America, 14 
La. App. 438, 131 So. 703, the cause of death was an aneurism of the thoracic aorta, 
which may or may not have been aggravated by the fall. In this case also the 
efficient predominant cause of death was the disease and not the traumatic injury.” 

See, also, White v. Standard Life, etc., Ins. Co., 95 Minn. 77, 103, N. W. 735, 
[884] 885, 5 Ann. Cas. 83; Berry v. Mutual Life Ins. Co. of N. Y. [La. App.] 147 
So. [528] 529. 

{l, 2] Counsel for the defendant contend that the above cases are not in point, 
because in the instant case the policy contained the proviso “that such death does not 
result directly or indirectly from disease in any form,” which provision was not in 
the policy in the cited cases, or those referred to therein. We disagree with coun- 
sel, and are of the opinion that the authorities are pertinent, because, if the 
traumatic injury resulted in septicemia, which caused the insured’s death, the pro- 
viso in the policy in this case “that death shall not result indirectly from disease” 
would not apply here. Furthermore, the proviso is merely for the purpose of 
emphasizing the preceding language of the policy—that the death must result from 
“bodily injuries, effected directly and independently of all causes through 
external, violent and accidental means.” Proof to that extent necessarily makes the 
disease proviso inapplicable. 

In the instant case, plaintiff offered positive evidence of a visible wound to 
the exterior part of the insured’s body, inflicted through external and accidental 
means. The history and clinical record of the case up until the deceased’s death is 
typical of septicemia infection, all the symptoms of that deadly streptococcal infec- 
tion being present, as shown by the testimony of the admittedly competent Dr. 
Herold. The defendant’s expert evidence is negative in character, in that Dr. Harris 
points out that the most positive way to determine if the insured died of septicemia 
was by microscopic examination of the blood. He refused to either deny or affirm 
that the insured died of septicemia. We therefore conclude, as did the trial judge, 
that the plaintiff has shown by a preponderance of the evidence that the deceased 
died of septicemia resulting from the accident and the infection, and not from 
the chronic blood disease with which he was afflicted. Counsel for defendant cite: 
Crandall vy. Continental Casualty Co., 179 Ill. App. 330; Stanton v. Travelers’ Ins. 
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Co., 83 Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 445; Young v. Continental 
Casualty Co., 128 S. C. 168, 122 S. E. 577; Rathman v. New Am. Cas. Co., 186 
Mich, 115, 152 N. W. 983, L. R. A. 1915E, 980, Ann, Cas, 1917C, 459; Ward v. 
Etna Life Ins. Co., 85 Neb. 471, 123 N. W. 456; Ogilvie v. Aitna Life Ins. Co., 
189 Cal. 406, 209 P. 26, 26 A. L. R. 116; Smith v. Mass. Bonding & Ins. Co., 207 
App. Div. 682, 202 N. Y. S. 857; Ludwig v. Preferred A. Ins. Co., 113 Minn. 510, 
130 N. W. 5, to the effect that the accidents to persons suffering from pre-existing 
disease or bodily infirmity where death results from the accidental injury and the 
pre-existing disease or infirmity act together there ‘can be no recovery. 

We agree with the counsel for defendant in that this is the law, but upon 
reading those cases we find that the accident complained of would not ordinarily 
produce death without the intervention of disease. The authorities cited by counsel 
for defendant are not apposite here, because in this case we have an accident, which 
caused septicemia, which is a disease, but which is caused directly from the acci- 
dental injury and for that reason is not excluded. Then, after developing into a 
case of septicemia, the insured would naturally be expected to die even though 
he had no pre-existing bodily infirmity or blood disorder. 

There is no dispute as to the claims made in reconvention, and they will be 
allowed. 

For the reasons assigned, the judgment appealed from is affirmed. 

O’Niell, Chief Justice (dissenting). 


WICKES v. METROPOLITAN LIFE INS. CO. et al. No. 16417. 
Court of Appeal of Louisiana. Orleans. Oct. 19, 1936. 
170 Southern Reporter 48. 
1. CHANGE OF BENEFICIARY. 

Attempted change of beneficiary on industrial life policy which did not contain 
any specific provision concerning right to change beneficiary, but which provided that 
policy could not be changed except by express agreement of company, /ield 
ineffectual where insurer did not consent. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INTERPLEADER. ; 

Plea that insurer was estopped to deny change of beneficiary on industrial life 
policy was not available to person whom insured attempted to make beneficiary, 
where insurer deposited funds in court, interpleaded all claimants, and disclaimed 
any interest in respect of rights of litigants. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. CONSENT. 

Conditions respecting indorsement of or consent to change of beneficiary by 
insurer may be waived by insurer, since they are inserted for insurer’s protection. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. WAIVER. 

Provision in industrial life policy that its terms and conditions could not be 
changed without consent of insurer held solely for benefit of insurer, and could be 
waived, provided such waiver did not interfere with vested rights of third persons. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. VESTED INTEREST. ad 

Under industrial life policy having facility of payment clause, named beneficiary 
held without vested interest in policy at time of insured’s death, since insurer could 
pay others than named _ beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. WAIVER. 

Provision in industrial life policy that policy could not be changed without 
consent of insurer, which would render attempted change of beneficiary ineffectual 
because of failure of insurer to consent to change, held waived by insurer when tt 
filed bill of interpleader and deposited proceeds in court. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

8. BENEFICIARY. ae Be , 

Desire and intention of insured on industrial life policy containing facility of 
payment clause is paramount in determining who should obtain proceeds of policy 
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on death of insured, where insurer disclaims any interest in policy and deposits 
proceeds in court, interpleading several claimants, and insured, before death, did 
everything within his power to effect a change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

9, BENEFICIARY. 

Proceeds of industrial life policy containing facility of payment clause which 
were deposited by insurer in court and claimants interpleaded held payable to friend 
whom insured had attempted to make beneficiary, but change had not been effected 
because insurer had not assented to change, since insurer, by interpleader, waived 
its right to insist upon strict compliance with terms of policy, and wishes of insured 
were paramount. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. 

Suit by Mrs. Katie Wickes against the Metropolitan Life Insurance Company, 
which filed a bill of interpleader under Act No. 123 of 1922, which was granted, 
and wherein Ruth Martin Duhaney, administratrix of the succession of Ralph 
Duhaney, intervened. From judgment of dismissal, the plaintiff appeals. 

Reversed, and decree rendered in accordance with opinion. 

Jas. G. Schillin, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee Metropolitan 
Life Ins. Co. 

John Charbonnet, of New Orleans, for appellee, Mrs. Ruth Martin Duhaney. 

McCa tgs, Judge. 

This is a contest between rival claimants for the proceeds of an industrial life 
insurance policy. 

We find the facts of the case to be as follows: 

On January 5, 1926, one Ralph Duhaney, a colored man, hereinafter referred to 
as the insured, entered into a contract of endowment and life insurance with the 
Metropolitan Life Insurance Company, by the terms of which, and in consideration 
of a weekly premium of 50 cents, the insurance company agreed to pay, upon event 
of his death, to his executor or administrator, the sum of $510. 

The policy also contained a “facility of payment clause.” This clause provides, 
in substance, that nowithstanding the named beneficiary, the insurer shall have the 
right to “make any payment or grant any nonforfeiture privilege provided herein 
to the Insured, husband or wife, or any relative by blood or connection by marriage 
of the Insured, or to any other person appearing to said Company to be equitably 
entitled to the same by reason of having incurred expense on behalf of the Insured. 
or for his or her burial; and the production of a receipt signed by either of said 
persons, or of other proof of such payment or grant of such privilege to either of 
them, shall be conclusive evidence that all claims under this Policy have been 
satisfied.” Such provisions have been held to be valid and enforceable by our 
courts (Dorsey v. Metropolitan L. Ins. Co., 145 So. 304 and Smooth v. Metropolitan 
L. Ins. Co., 157 So. 298), and it is now well settled that under policies of insurance 
containing the facility of payment clause, the named beneficiary is without a vested 
interest in the insurance proceeds, and the insurer has the right to pay such 
proceeds to any one of the persons included in that provision of the policy. 

The evidence shows that the insured was, for a number of years, in the employ 
of Mrs. Katie Wickes, the plaintiff herein; that she was not only kind to him, but 
had given him a horse and wagon in order that he might engage in a business of 
his own. 

On March 8, 1930, the insured informed the insurance company’s agent that he 
desired to change the beneficiary in the policy and, in accordance with his request, 
the agent provided him with an application blank of the company (Form 22 D. O.) 
lor execution. The agent filled out the blank, inserting the plaintiff as the new 
beneficiary, and the insured signed the same. This application, in substance, is a 
request by the insured upon the insurance company to pay the death benefit of the 
insurance policy to Katie Wickes, subject, however, to the provision in the policy 
authorizing payment at the company’s option to his executor or administrator or to 
any of his relatives by blood, or connections by marriage, or to any other person 
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appearing to said company to be equitably entitled to same by reason of having 

incurred expense on his behalf or for his burial. 

After the application for change of beneficiary had been executed by the insured, 
it was delivered to the agent, together with the insurance policy, to be sent to 

New York for approval by the company at its main office. ~ 

The agent testified that he mailed the application and the policy to the company’s 
head office in New York and that the company returned them, approximately two 
weeks later, without any action being taken. He further says that afterwards he 
delivered the policy, together with the application for change of beneficiary, to 
Mrs. Wickes, but he could not remember what he told her regarding the failure of 
the company to consent to the change which, according to the terms and condi- 
itions of the policy, should have been evidenced by the president or secretary of the 
company. 

On the other hand, Mrs. Wickes testifies that the agent told her that everything 
was in proper shape and that in the event of the insured’s death, she would be pro- 
tected. The agent does not deny this statement, but explains that inasmuch as Mrs. 
Wickes had paid a great portion of the premiums to the insurance company, he 
thought that the company would take care of her, under the facility of payment 
clause. 

Mrs. Wickes kept the insurance policy in her possession and continued to pay 
premiums thereon until June 16, 1935, when the insured died. She thereupon 
presented the policy to the insurance company and requested it to make payment of 
the insurance proceeds to her. Upon its refusal so to do, she filed this suit. 

The insurance company answered, denying the allegations of the plaintiff's peti- 
tion, and, by way of intervention, filed a bill of interpleader under the provisions of 
Act No. 123 of 1922, setting forth that demand had been made upon it by the 
plaintiff, and also by one Ruth Martin Duhaney, individually and as administratrix 
of the Succession of the insured, both claiming the proceeds of the policy; that it 
desired to deposit the proceeds, to wit, the sum of $538.19, in the registry of the 
court and to disclaim all further interest therein. The prayer of the company was 
granted by the judge, upon its deposit of the insurance proceeds in the registry of 
the court. 

Ruth Martin Duhaney intervened in the proceeding, claiming the proceeds of the 
insurance policy upon the ground that the policy was payale to her as administratrix 
of the estate of the insured, and that a change of beneficiary had never been effected, 
in accordance with the terms and conditions of the policy contract, because of the 
failure of the president or secretary to indorse the company’s acceptance of the 
attempted change of beneficiary by the insured. 

After hearing on the issues above presented, the district judge decided in favor 
of Ruth Martin Duhaney, administratrix, and dismissed the claim of Mrs. Wickes. 
Mrs. Wickes has appealed from the judgment of dismissal. 

[1] In submitting the case for our decision, Mrs. Wickes first contends that, 
inasmuch as there is no specific provision of the policy concerning the right of the 
insured to change the beneficiary, the insured was vested with the right to change the 
beneficiary without consent of the company. 

In answer to this proposition, counsel for Mrs. Duhaney directs our attention to 
a clause in the contract which provides, in substance, that the policy constitutes the 
entire agreement between the company and the insured and that its terms or con- 
ditions cannot be changed or varied except by the express agreement of the company 
evidence by the signature of its president or secretary. 


To maintain her contention Mrs. Wickes relies upon the case of Kimbal v. Nat. 
L. Ins. Co., 8 La. App. 228, wherein this court held that where the insured in an 
industrial policy has done all that is required of her to effect a change of beneficiary, 
and where the provisions of the policy as to change of beneficiary are not proved, 
that the change will take effect, although the formal details thereof were not com- 
pleted before the death of the insured. But, in the Kimbal Case, the policy sued 
upon was not offered in evidence, and the court correctly took the position that in 
view of the fact that the policy was not before it, it could not assume that there 
was a provision contained therein prohibiting the insured from changing benefi- 
ciary without the consent of the company. ; 

On the other hand, it appears that the policy here is identical with the policy 
sued upon in the case of Dolan v. Metropolitan L. Ins. Co., 11 La. App. 276, 123 So 
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379, cited by counsel for Mrs. Duhaney, wherein this court, while recognizing that 
the indorsement on a rider, attached to the policy in question, was valid and effected 
a change of beneficiary without the indorsement being made upon the policy itself, 
held that the provision in the policy, which asserts that the terms or conditions 
of the policy cannot be changed or varied except by the express agreement of the 
company evidenced by the signature of its president or secretary, governed the 
change of beneficiary. 

The provision of a policy, which stipulates that the consent of the company is a 
condition precedent to a change in the terms or conditions of the policy, is appli- 
cable to the change of beneficiary. It follows that the attempted change of benefi- 
ciary by the insured in the instant case was incomplete, because the company had 
never evidenced its consent to such change in the manner provided for in the policy. 

{2] But cousel for Mrs. Wickes maintains that, if we find that the consent of 
the insurer was necessary under the policy to effect a change Of beneficiary, the 
company is now estopped, by its failure to take action upon the application of the 
insured, from contending that a change of beneficiary was not effected. We can find 
no ground for the plea of estoppel for the reason that the company is not contending 
anything. It has merely deposited the insurance money in court, interpleaded all 
claimants, and disclaims any interest in respect of the rights of the litigants. 

It occurs to us, however, that the insurance company, in failing to object to the 
attempted change of beneficiary by the assured, may have, by interpleading all 
known rival claimants to the policy proceeds, waived its right to insist upon a 
strict compliance with the policy provisions. If such be the case, the question 
then arises, whether or not the original beneficiary in the policy is vested with 
such an interest in the insurance proceeds entitling her to assert in the prosecution 
of her claim that a provision of the contract was not performed, even though ‘t 
was waived by the party for whose benefit it was written. 

It is apparent, under the terms and conditions of the policy contract, that Mrs. 
Wickes is without right to insist that the beneficiary in the policy has been changed, 
unless the company, by its conduct, has waived the provision of the policy requir- 
ing that a change in the terms or conditions of the policy, to be effective, must be 
evidenced by the signature of the president or secretary of the company. 

It is manifest that the insurance company could have successfully asserted the 
defense, that the change of beneficiary was ineffective because it did not consent 
as required by the policy and have thus defeated the claim of Mrs. Wickes. But, it 
has not seen fit to deny or litigate the validity of her claim. On the contrary, it 
has come into court taking advantage of the interpleader act, deposited the proceeds 
of the policy, disclaimed any interest in the same, and has asked the court to decree 
the proceeds to one of the rival claimants and discharge it (the insurer) from fur- 
ther liability. The weight of authority, in both the federal and state court through- 
out this country, is to the effect that the conditions respecting the indorsement of 
or consent to a change of beneficiary by the insurer, being inserted for its protec- 
tion, may be waived by it through filing a bill of interpleader, paying the proceeds of 
the insurance into the court, indicating that it stands indifferent as between con- 
testing claimants. See Royal Union Mut. L. Ins. Co. v. Lloyd (C. C. A.) 254 F. 407; 
Barrett v. Barrett, 173 Ga. 375, 160 S. E. 399, 78 A. L. R. 962; Hoskins v. Hoskins, 
231 Ky. 5, 20 S.W.(2d) 1029; Causey v. State L. Ins. Co., 17 La. App. 545, 135 So. 
747, 749; Preston v. Connecticut Mut. L. Ins. Co., 95 Md. 101, 51 A. 838; Quist v. 
Western & So. L. Ins. Co., 219 Mich. 406, 189 N. W. 49; Bank of Belzoni v. Hodges, 
132 Miss. 238, 96 So. 97; Borchers v. Barckers, 158 Mo, App. 267, 138 S. W. 555; 
White v. White (Sup.) 194 N. Y. S. 114; In re Degenhardt’s Estate, 123 Misc. 762, 
206 N. Y. S. 220; In re Chatham Phenix Nat. Bank & T. Co., 232 App. Div. 598, 251 
N. Y. S. 43: Atkinson v. Metropolitan L. Ins. Co., 114 Ohio St. 109, 150 N. E. 748; 
Northern L. Ins. Co. v. Burkholder, 131 Or, 537, 283 P. 739; Smith v. Metropoli- 
tan L. Ins. Co., 222 Pa. 226, 71 A. 11, 20 L. R. A. (N. S.) 928, 128 Am. St. Rep. 799; 
John Hancock Mutual L. Ins. Co. v. White, 20 R. I. 457, 40 A. 5; American Nat. Ins. 
Co, v. Burnside (Tex. Civ. App.) 175 S. W. 169; Wentworth v. Equitable L. Assur. 
Soc., 65 Utah 581, 238 P. 648. And see, also, Arrington v. Grand Lodge, 21 F.(2d) 
914,916 (C. C. A. 5): Holt v. Russell, 30 F.(2d) 597 (C. C. A. 5); Sbisa v. Lazar 
et al, 78 F.(2d) 77, 78 (C. C. A. 5). 

“These cases clearly demonstrate that, in contests between rival claimants, both 
asserting to be the beneficiary under policies of life insurance, the original benefi- 
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ciary may not urge that the requirements of the policy, respecting the consent of the 
insurer to the change, were not properly executed, where, as in the case at bar, the 
insurer has waived its right to have the conditions of the policy, respecting the 
change, complied with by filing of a bill of interpleader. 

“Endorsement of this view is found in the jurisprudence of this state in the case 

of Causey v. State L. Ins. Co., supra,” wherein it is said: “The requirement for 
the indorsement of the change of the beneficiary on the policy was for the benefit of 
the hey’ and could be waived by it (Supreme Council of R. A. v. Behrend, 
U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966; Cooley’s Briefs on Ins., vol. 
rs : 6461) ; and the requirements should be regarded as having been made merely 
to evidence the consent of the Insured (Quist v. Western & So. Life Ins. Co., 219 
Mich. 406, 189 N. W. 49).” See, also, Vance on Insurance (2d Ed.) c. 10, p. 569, 
and Cooley’s Briefs on Insurance, vol. 7, p. 6461. 

In the case of Sbisa v. Lazar, et al., supra, the Circuit Court of Appeals of the 
United States for the Fifth Circuit said: “Appellees can hardly say with straight 
faces that appellants ought to be defeated for the reason that Dr, Pollock failed to 
send in the policy to the home office of the company and have the name of a new 
beneficiary indorsed on it. The provision of the policy as to the method of effecting 
a change of beneficiary was one for the benefit and protection of the insurance com- 
pany only; and the insurance company clearly waived it by filing the bill of inter- 
pleader and depositing the amount of the policy to be paid to those entitled to 
receive it as the court might direct.’ (Italics ours.) 

In Arrington v. Grand Lodge, supra, the clause in the policy and by-laws of the 
insurance company respecting the change of beneficiary provided that such transfers 
or changes would be null and void unless made upon the books of the grand lodge 
under the direction of the general secretary and treasurer. The insured’s sister 
was originally named as beneficiary. Prior to the insured’s death, he executed a 
document by which he declared that his wife should get the insurance money. The 
sister claimed that because the change of beneficiary had not been indorsed upon 
the hooks of the company in accordance with the policy and by-laws, that she had 
never been legally divested as the real beneficiary. The Circuit Court of Appeals 
of the United States for the Fifth Circuit, in sustaining the widow’s claim, said: 
“The just mentioned provision was a matter entirely between the insurer and 
the insured, and was for the benefit of the insurer alone. Tf the insurer chose to 
waive or not insist on an objection to the sufficiency of the act of the insured mani- 
festing his intention to change the beneficiary, based on a noncompliance with a 
requirement prescribed for its sole benefit, an objection on that ground was not 
available in favor of the original beneficiary. No one other than the insurer had the 
right to question the sufficiency of the above set out instrument to effect a change 
of beneficiary, on the ground of noncompliance with the provision as to the method 
effecting such change.” (Italics ours.) 


[3-7] We believe that the principle announced in the foregoing jurisprudence is 
sound. Obviously, the only plausible reason for the insertion of a provision in a 
policy of life insurance, that its terms and conditions cannot be changed without the 
consent of the company, is one placed therein solely for the benefit of the company. 
Like ail other provisions in contracts, it may be waived by the parties thereto, 
provided that such waiver does not interfere with the vested rights of third 
persons. In the case at bar, any right obtained by the executor or administrator 

. . . . . . ' 
of the estate of the insured did not become vested at the time of the insured’s 
death by reason of the fact that under the facility of payment clause contained in the 
contract, the insurance company could ignore the named beneficiary and pay whom- 
soever it pleased. Likewise, the insurance company had the right, if it had seen fit, 
to contest Mrs. Wickes’ claim as heneficiary. However, it has not exercised its 
option. It has come into court disclaiming any interest whatsoever in the policy 
proceeds or the respective rights of the claimants and has deposited the money in 
the court’s registry. In such circumstances, the court will invoke its equity powers 
in determining as to which one of the rival contestants is entitled to the proceeds of 
the insurance. 


[8, 9] In making such determination, we feel that in justice to the insured, his 
desire and intention should be paramount. The insured here has declared in writing 
that the proceeds of the policy should be given to the plaintiff, Mrs. Wickes, who 
was his friend and henefactor. He did everything within his power, before hts 
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death, to effect a change of beneficiary by naming her as such, in the place of his 
executor or administrator. To deny his wiskes in the premises would be not only 
inequitable, but unjust. ; 

Our decision here is limited to cases where the insurance company interpleads, 
and by such action waives its right to insist upon a strict compliance with the 
terms and conditions of the policy. 

In order to warrant the conclusion reached, it is necessary to distinguish this 
case from that of New York L. Ins. Co. v. Murtagh, 137 La. 760, 69 So. 165, 167, 
cited by counsel for Mrs. Duhaney and Metropolitan Life Ins. Co. v. Lewis (La. 
App.) 142 So. 721, 723, decided by our brethren of the Second Circuit. 

In the Murtagh Case, the policy provided that the insured should have the right 
to designate a new beneficiary by filing written notice thereof at the home office of 
the company, accompanied by the policy, for suitable indorsement thereon, and that 
such change would be effective upon the indorsement of the same on the policy by 
the company and not before. The insured sought to change the beneficiary, and for 
that purpose executed a form which had been furnished him by an agent of the 
company. Before the form, requesting the change of beneficiary, reached the home 
office in New York for indorsement, the insured died. Thereupon, Miss Delery, the 
named beneficiary and the insured’s testamentary executor filed claim with the 
insurance company for the proceeds of the policy, the executor claiming that the 
beneficiary had been changed and Miss Delery claiming that the change was not 
valid because the company had failed to indorse the same on the policy before the 
insured’s death. Under this state of facts, the insurance company filed a bill of 
interpleader, deposited the proceeds of the policy in the registry of the court, and 
cited both contestants to appear and assert their rights. The Supreme Court held 
that the change of beneficiary was not effected, and that the righs of the original 


beneficiary became vested at the death of the insured, and therefore she was entitled 
to the proceeds. 


The pertinent portion of the decision is expressed in the following words: “The 
rights of the beneficiary were fixed at the death of the insured, and could not be 
affected by any subsequent acts of the insurance company, or the personal repre- 
sentatives of the deceased.” In that respect, the case is vastly different from the 
case at bar. There, the insurance company agreed to pay the proceeds of the policy 
to the beneficiary named therein at the date of the insured’s death. When the 
insured died, Miss Delery was the named beneficiary, and her right became vested 
and fixed. She, having a vested right, could well complain that the change 
attempted by the insured was not effective because of his failure to obtain the 
consent of the company. But, in the case at bar, by virtue of the facility of payment 
clause, the right of the named beneficiarv did not become vested or fixed at the 
death of the insured: on the contrary, the company had the right to ignore the 
named beneficiary completely and pay the proceeds over to whomsoever it decided 
was equitably entitled thereto. 

Moreover, in the Murtagh Case, it does not appear that the question of the 
company’s waiver of-the formality of effecting the change of beneficiary by filing 
its bill of interpleader was ever raised by counsel or passed upon by the court. 

In the case of Metropolitan L. Ins. Co. v. Lewis, the facts were somewhat 
similar to those in the Murtagh Case, and although the question of the waiver by 
the insurance company of the formalities required in changing the beneficiary were 
discussed and commented upon, the court, in following the law laid down in the 
Murtagh Case, held that “the rights of the beneficiary were fixed at the death of 
the insured, and could not be affected by any subsequent acts of the insurance 
company.” The opinion goes on to differentiate the case from the case of Causey 
v. State L. Ins. Co., supra, which had been previously decided, pointing out that 
the distinction between the two cases is that in the Causey Case the insurance com- 
pany waived the provisions of its policy prior to the death of the insured, whereas 
in the case under consideration, the waiver, which occurred after the death of the 
insured, could not be effective because the rights of the original beneficiary had 
hecome vested. 

_ But again in the Lewis Case, the court did not have before it a policy con- 
taining a facility of payment clause, and the rights of the original beneficiary 
had become fixed as of the date of the death of the insured. 

The foregoing observations demonstrate the difference to be noted between the 
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Lewis and Murtagh Cases, wherein the policies of insurance were such that the 
rights of the original beneficiary became vested and fixed at the date of-the death 
of the insured, and the case at bar where, because of the facility of payment clause, 
the original beneficiary in the policy did not become vested with any rights what- 
soever. 

For the reasons assigned, the judgment of the district court is annulled, 
avoided, and reversed. 

It is now ordered, adjudged, and decreed that there be judgment herein in 
favor of the defendant, Metropolitan Life Insurance Company, decreeing that said 
Metropolitan Life Insurance Company is relieved of all liability on the policy of 
insurance issued by it on the life of Ralph Duhaney. 

It is further ordered, adjudged, and decreed that there be judgment herein in 
favor of Mrs. Katie Wickes, recognizing her as the beneficiary of the policy of 
insurance issued by the Metropolitan Life Insurance Company on the life of Ralph 
Duhaney and declaring the said Mrs. Katie Wickes to be entitled to the sum of 
$538.19 deposited in the registry of the Civil District Court for the parish of 
Orleans by the Metropolitan Life Insurance Company, together with all interest 
due thereon. 

It is further ordered, adjudged, and decreed that the intervention and claim of 
Ruth Martin Duhaney, administratrix of the succession of Ralph Duhaney, be, and 
the same is hereby, dismissed. Ruth Martin Duhaney to pay all costs incurred by 
the Metropolitan Life Insurance Company and Mrs. Katie Wickes. 

Reversed. 


FOX v. LIFE INS. CO. OF VIRGINIA. No. 16433. 
Court of Appeal of Louisiana. Orleans. Oct. 19, 1936. 
170 Southern Reporter 55. 
1. FRAUD. 

Under Acts of 1934, application need not be attached to policy as a condition to 
its introduction in evidence in suit on policy, and medical examination is not 
essential as a prerequisite to defense of fraud on ground of willful misrepresenta- 
tion of health of insured at time of application (Act No. 97 of 1908, § 2, as 
added by Act No. 134 of 1934; Act No. 160 of 1934, §§ 1-3). 

(For other cases, see Insurance, Dec. Dig. §§ 389[9], 650.) 

2. MISREPRESENTATION, 

Statement in application for insurance to effect that applicant is in sound health 
and has not consulted a doctor within a given period is a “representation” and not 
a “warranty” difference between the two being that falsity of statement in repre- 
sentation does not vitiate policy unless material and of such character as may be 
presumed to have influenced insurer, whereas, in other case, falsity of statement 
voids policy whether material or not. 

\ representation is “material” when knowledge of the truth as to the 
fact misstated might reasonably influence the company in determining 
whether or not to enter into the contract as made. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. MISREPRESENTATION. 

Insured’s failure, in application for industrial life policy, to disclose medical 
treatment and advice for persistent case of bloody urination held a “wilful mis- 
representation” of a material fact relieving insurer from liability under statute 
relieving insurer from liability for willful misrepresentation in application 
which conceals facts as to ill health of insured existing at time of application 
(Act No. 160 of 1934, § 3). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from City Court of New Orleans; W. Alexander Bahns, Judge. 

Suit by Mrs. Theresa Barlotta Fox against the Life Insurance Company of 
Virginia. From a judgment for plaintiff, defendant appeals. 

Reversed and judgment entered for defendant. 

Eugene J. McGivney and Solomon S. Goldman, both of New Orleans, for 
appellant. 

Ed. J. de Verges and Mark W. Malloy, both of New Orleans, for appellee. 

WESTERFIELD, Judge. 
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Mrs. Theresa B. Fox, the beneficiary in a policy of industrial life insurance 
issued by the Life Insurance Company of Virginia on December 3, 1934, on the 
life of her mother, Mrs. Catherine Barlotta, who died December 28, 1934, brought 
this suit for the sum of $315, the face value of the policy, subject to a credit of 
$16 remitted for the purpose of conferring jurisdiction on the first city court. 

The defendant insurance company resisted payment upon the ground that the 
deceased in her application for the policy had made false answers to several ques- 
tions relative to her health, which constituted a fraud upon the defendant. 

There was judgment below in plaintiff’s favor as prayed for, and defendant has 
appealed. 

The application, which is in evidence, contains the following questions, the 
answers of which are said to be false: . 

“What is the present condition of health? Good” 

“When last sick? Nev. Ser. 
(Never Seriously)” 

“What disease? None” 


“Has life proposed been attended by a_ physician during the past twelve mos. No” 
“What is the name of the physician? None” 


Particular reliance is placed upon the negative answer to the inquiry concern- 
ing the attendance of a physician during the 12 months previous to the application, 
which is dated November 19, 1934. 

Dr. E. B. Gill, a witness on behalf of defendant, testified that on February 20, 
1934, about 9 months before the date of the application, the assured consulted him 
professionally, complaining that she had found blood in her urine that he advised 
her that he was unable, at that time, to say whether her condition was due to_a 
simple inflammation or to a more serious cause, and prescribed certain treatment, 
telling her that if her condition did not clear up in 10 days it was probably due 
to a serious kidney ailment; that the condition did not clear up and the assured 
called on him again on March 8, 1934, when she was advised to consult a specialist 
and have a cystoscopic examination made. She did not thereafter return to Dr. 
Gill’s office nor, so far as the record shows, did she consult a specialist. 

It is frankly conceded by counsel for defendant that under the law and the 
jurisprudence as it existed prior to the year 1934, its defense would have been 
wholly without merit because of the defendant’s failure to attach the application 
for insurance to the policy and its failure to require a medical examination which 
would have revealed the presence of blood in the urine or other kidney ailment, 
if it existed, when she applied for insurance. Act No. 97 of 1908; Eagan v. 
Metropolitan Life Insurance Co., 181 La. 16, 158 So. 575; Brennan v. National Life 
& Accident Insurance Co., 14 La. App. 598, 122 So. 147. 

Acts Nos. 134 and 160 of 1934 are pointed to as having changed the law and 
made ineffective the prevailing jurisprudence with the result that the defense is 
now available. 

The first of these acts amended Act No. 97 of 1908 by adding an additional 
section (section 2) reading as follows: “Nothing in this Act shall be construed to 
required an insurance company to cause a medical examination of an applicant to 
be made before issuing a policy.” 

The second act, in section 1, requires all industrial life insurance companies to 
obtain a written, signed application from the assured as a condition precedent to 
the issuance of the policy which “shall be a part of the contract of insurance 
issued thereon, whether or not the application or a copy thereof be attached to or 
indorsed upon the policy when issued.” 

Section 2 of the act prohibits the admission of an unsigned application in 
evidence in any suit upon the policy, and excludes parol proof of its contents. 

Section 3 of the act reads as follows: “No policy of industrial life insurance 
shall be void, nor shall the rights of the assured thereunder be impaired, by any 
misrepresentation in the application of the assured unless such misrepresentation is 
wilful on the part of the assured and conceals facts as to the ill-health of the 
assured existing at the time of any such application, and provided further, that 
fraud shall always be a defense against any suit by the assured, if the insurer 
shall have obtained an application from the assured as hereinabove provided.” 

[1] It is obvious that these two acts dispense with the necessity of attaching 
the application to the policy as a condition to is introduction in evidence in a suit 
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upon the policy as was formerly the case, and that a medical examination is not 
essential as a prerequisite to the defense of fraud upon the ground of willful 
misrepresentation of the health of the assured at the time of application for insur- 
ance, whatever may have been the law previous to 1934. The pregnant negative 
contained in section 3 of Act No. 160 is emphasized by the provision that “fraud 
shall always be a defense * * * if the insurer shall have obtained an application 
from the assured as hereinabove provided.” 

The word “willful” as used in the statute must be reasonably interpreted. If, 
therefore, an applicant neglects to disclose a trivial ailment or medical consultation 
concerning such ailment, such concealment could not reasonably be regarded as 
“willful” and have the effect of vitiating the contract of insurance because of 
fraud on the part of the assured. 

A statement in an application for insurance to the effect that the applicant 
is in sound health and has not consulted a doctor within a given period is a rep- 
resentation and not a warranty; the difference between the two being that the 
falsity of the statement in the one case does not vitiate the policy unless material 
and of such character as may be presumed to have influenced the insurer, whereas, 
in the other case, the falsity of the statement voids the policy whether material or 
not. 

“A representation is material when knowledge of the truth as to the fact mis- 
stated might reasonably influence the company in determining whether or not to 
enter into the contract as made.” 25 Cyc. 806. 

It was held in Cole vy. Mutual Life Insurance Company of N. Y., 129 La. 704, 
56 So. 645, Ann. Cas. 1913B, 748, that an applicant who had made a false state- 
ment in an application for reinsurance, concerning medical consultation, would 
not void the policy of life insurance where the consultations were concerned with 
a temporary sore throat. 

It was also held in Goff v. Mutual Life Insurance Company, 131 La. 98, 59 So. 
28, that where an assured had answered the following question, “state every 
physician whom you havé consulted in the past five years,” contained in an appli- 
cation for insurance, with the word “none,” whereas it appeared that the applicant 
had been ill with malaria and confined to his bed for two or three days under the 
care of a physician about a year previous to the date of the application, such mis- 
representation would not void the policy. In that case the court said: “A state- 
ment to be material, ‘must have been an inducement to the contract,’ 9 Cyc. 425, 
or in the language of our Code (article 1847), describing error induced by fraud, 
it ‘must be on a material part of the contract, that is to say, such part as may 
reasonably be presumed to have influenced the party making it.’ The proper 
inquiry, as said by this court in Lopez v. McAdam, 7 La. Ann. 58, is whether the 
party would have contracted ‘if he had known the true state of the case.’” 

In Lee v. New York Life Insurance Company, 144 La. 445, 80 So. 652, 655, the 
court quoted the following from 25 Cyc. 816: “A false statement as to whether 
applicant has consulted or been attended or treated by a physician is material to the 
risk and will defeat a recovery, especially where it is warranted to be true. But, 
even where the answers are made warranties, substantial truth is all that is 
required. In analogy with the rule as to the disclosure of temporary or slight 
ailments, it is held that medical consultation for merely slight or temporary indis- 
position need not be disclosed, the insured being entitled to a literal construction of 
the language of the application.” 

In that case an applicant for life insurance stated that he had not consulted a 
physician except concerning a case of temporary malaria whereas, as a matter of 
fact, he had been treated for a kidney disorder which his doctor had recognized 
as Bright’s disease, but had not informed the insured of his diagnosis. The 
Sooummarana not know anything concerning his illness except that his urine had been 
tested three times within five weeks preceding the date of his application. The 
court said: “The distinction between temporary or slight ailments and those of a 
more serious character has heretofore heen recognized by this court. Cole v. 
Mutual Life Ins. Co., 129 La. [704] 712, 56 So. 645, Ann. Cas. 1913B, 748; Goff 
et al. v. Mutual Life Insurance Co., 131 [98] 100, 59 So. 28. But the ailments 
with which the insured, in this instance, was afflicted, are shown to have been 
serious, and the evidence satisfies us that he was apprised of their character, not 
only by what was told him, but by the treatment that he received, more particularly 
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from Dr. Randolph. We are equally satisfied that, if defendant had been informed 
that Lee had had his urine tested three times within the five weeks preceding his 
application, it would not have insured his life without knowing the result of those 
tests, and that the information that was withheld was therefore material.” 

[3] In the case at bar the assured concealed the fact that she had consulted a 
physician concerning the presence of blood in her urine. She was informed that 
the persistence of this disorder would indicate the presence of a serious illness, 
possibly a malignant growth or a stone in the kidneys. Sixteen days after her 
first visit to her physician she again consulted him concerning the same trouble 
which had not cleared up in the meantime. She was then advised of the probable 
serious nature of her illness and told to consult as specialist and have a systoscopic 
examination made. The presence of blood may not in all instances indicate the 
seriousness of an ailment to the trained eye of a physician, but to the layman it 
invariably causes apprehension of physical disaster, particularly when found in the 
excretory organs. We cannot believe that the failure to disclose medical treatment 
and advice for a more or less persistent case of bloody urination was not willful. 

In our opinion the failing to disclose this illness and medical treatment therefor 
constituted a misrepresentation of a materia! fact which might have affected the 
consent of the insurer to the contract of insurance. 

The case of Bonin vy. National Life & Accident Insurance Company, 165 So. 
484, though decided by this court after the effective date of Act No. 160 of 1934, 
is not in point because it does not appear that Act No. 160 was called to the 
attention of the court or considered by us; it apparently having escaped the 
attention of both court and counsel. 

For the reasons assigned, the judgment appealed from is annulled, avoided, 
and reversed, and it is now ordered that there be judgment herein in favor of the 
defendant dismissing plaintiff’s suit at her cost. 

Reversed. 

ZERILLI v. METROPOLITAN LIFE INS. CO. No. 24. 
Supreme Court of Michigan. Oct. 5, 1936. 
269 Northwestern Reporter 140. 
2. LAPSE. 

Under life policy providing for lapse thereof for nonpayment of premiums 
at expiration of grace period, insurer held not estopped to claim forfeiture for 
nonpayment of premiums because of failure of insurer’s agent, authorized to 
collect premiums, to collect them as agent represented he would in promise which 
was unsupported by consideration, since insured had burden to make timely premium 
payments. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. WATVER. 

Acceptance of quarterly life policy premium for which no official receipt was 
given, after forfeiture and contemporaneously with execution of application for 
reinstatement of policy, acceptance of medical examination fee, and giving of 
notice that subsequent premium would be due on certain date “if the policy be 
then in force,” held not waiver of forfeiture by insurer for nonpayment of 
premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Wayne County: Robert M. Toms, Judge. 

Action by Vito Zerilli against the Metropolitan Life Insurance Company. From 
an adverse judgment, the plaintiff appeals. 

\firmed. 

Argued before the Entire Bench, except Potter, J. 

Sol Blumrosen, of Detroit, for appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (Robert W. Conder and 
Max L. Veech, both of Detroit, of counsel), for appellee. 

SUTZEL, Justice. 

[1] On April 11, 1932, defendant issued a $1,000 life insurance policy to Joseph 
Zerilli, now deceased, wherein plaintiff, Vito Zerilli, was named _ beneficiary. 
Deceased was unable to read or write, and his business affairs were conducted by 
his daughters-in-law, Catherine Zerilli and Frieda Zerilli. Plaintiff introduced 
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testimony to the effect that a Mr. Fellman, agent of the company, personally 
delivered the policy at the home of Frieda Zerilli where deceased had lived, 
collected the first year’s premium in cash and receipted for it on the back of the 
policy. A year later, Fellman and an associate by the name of Lewis, who worked 
under Fellman’s directions, went to Catherine Zerilli’s home to collect the second 
year’s premium, but accepted in its place a quarterly premium and filled out an 
application on defendant’s form so as to provide for quarterly payment in the 
future. The company consented to the change. Catherine Zerilli testified that 
Lewis agreed to return to the home of Frieda Zerilli three months later to collect 
the second quarterly premium, but did not do so, and that twice during the period 
between July 11 and August 11, 1933 (the grace period), she telephone Mr. Fell- 
man, who distinctly stated that either he would come himself or would send some 
other agent to collect it. Frieda Zerilli testified that she had the money with 
which to pay the second quarterly premium, but that neither Fellman nor any 
other agent called prior to the expiration of the 31 days’ grace period. The 
testimony, however, shows that Frieda and her sister-in-law, Catherine, inier- 
changed visits, and that Frieda, though home during the larger portion of the 
period, was also part of the time at Catherine’s and was not home continuously. 
The quarterly payment which became finally due on August 11, 1933, was not paid 
by the insured during the prescribed time. On September 1, 1933, Lewis called at 
Frieda’s home and received from her the second quarterly premium, but con- 
temporaneously therewith the insured signed an application for reinstatement of 
the lapsed policy on a form printed and prepared by defendant. No provisional 
receipt was given for the premium payment. Subsequently, the defendant sent the 
insured a notice to the effect that a premium would become due on October 11, 
1933. Catherine Zerilli further testified that Fellman discussed with her the 
possibility of deceased’s procuring a six months’ loan on the policy, and that on 
November 1, 1933, she paid $3 for a medical examination of the insured which 
she believed was for the purpose of obtaining the loan. Subsequently, the defend- 
ant sent its agent a check for the amount of the July quarterly premium which 
had been paid at the time the application for reinstatement was signed, with 
directions to return it to the insured. Frieda Zerilli testified that at first she 
refused to accept it, but after the agent told her she had to take it and pay Fellman, 
the insured indorsed the check, and the proceeds were held to pay the agent when 
he called. The insured died in May, 1934, and suit was brought to collect the 
amount of the policy. As the lower court directed a verdict for the defendant, 
we must regard the testimony in the most favorable light to the plaintiff on this 
appeal. 

[2] It is undisputed from the record that the second quarterly premium was 
not paid by the assured or his representatives either on the day it fell due or at 
any time within the period of grace allowed under the policy. Under these circum- 
stances the policy lapsed according to its own terms on August 11, 1933. The 
plaintiff, however, contends that the defendant is estopped from claiming a for- 
feiture because of the failure of defendant's agent to make good his representation 
that he would come to collect the installments at Frieda Zerilli’s house. The 
defendant in its answer admits that it had an agent in its employ who was author- 
ized to call and collect premiums on said policy at the home of the insured. But 
conceding that the company was bound by the agent’s representation, the plaintiff 
has not clearly established that the agent failed to call. It appears that Frieda 
Zerilli was absent from her home a part of the time during which the agent was 
to call. Under such circumstances it was quite possible that he did call at a time 
when she was not at home. Nor does the fact that Frieda Zerilli had the money 
with which to pay the second quarterly premium help the plaintiff. The burden 
of paying premiums on the due dates rested upon the insured at all events, not- 
withstanding the failure of the agent to come around and collect them. The mere 
promise by the agent unsupported by consideration did not relieve the insured cf 
the obligation to pay on time in the manner provided for in the policy. The only 
effort to make the payment during the period of grace was to call the agent by tele- 
phone. When the insured saw that the agent did not appear at Frieda Zerilli’s home 
on July 11, 1933, he had ample time in which to send the premium to the home office 
or to deliver it into the hands of the agent. The case differs entirely from that of 
Cochran v. National Casualty Co., 261 Mich. 273, 246 N. W. 87, where the practice 
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of catling and collecting premiums on an industrial policy had been established over 
a period of years by agreement and a sudden discontinuance without notice thereof 
caused the default in payment. No such custom had been established in the instant 
case. 

[3] Plaintiff's contention that the acceptance of the second quarterly premium 
on September 1, 1933, waived the forfeiture is without merit. The testimony 
clearly shows that this premium was received contemporaneously with the execu- 
tion of an application for reinstatement of the policy and as no official receipt was 
given the assured, as was required under the policy, this payment must be held to 
have been conditional. Nor did the sending of a notice showing that a premium 
would become due on October 11, 1933, constitute a waiver of forfeiture for the 
reason that said notice distinctly stated that the premium would become due “if 
the policy be then in force.” Rabb v. New York Life Insurance Co., 108 S. C. 137, 
93 S. E. 711. The same conclusion must be reached with respect to the acceptance 
of the $3 medical examination fee by the company on November 1, 1933, which 
Catherine Zerilli testified she thought was paid as a prerequisite to procuring a 
loan on the policy. An examination of the policy would have disclosed that it 
had no loan value during the first two years. In reality the medical examination 
fee was paid in connection with the application for reinstatement of the policy, 
the acceptance or rejection of which depended upon the physical condition of the 
insured. We hold, therefore, that defendant’s acts subsequent to August 11, 1933, 
did not amount to a waiver of forfeiture. 

The judgment is affirmed, with costs to the defendant. 

North, C. J., and Fead, Wiest, Bushnell, Sharpe, and Toy, JJ., concur. 


MARTIN v. JOHN HANCOCK we LIFE INS. CO. OF BOSTON, MASS. 
c. 46. 
Supreme Court of Michigan. Oct. 5, 1936. 
269 Northwestern Reporter 162. 
2. LAPSE. 

Life policy which provided that premiums were payable at insurer’s home office 
or to authorized agents, that failure of agent to collect premiums would not relieve 
insured from obligation to pay, and that agent could not waive terms of policy or 
extend time for payment of premiums, lapsed for failure to pay premiums within 
grace period, notwithstanding that premiums were not sent to home office in 
reliance on instructions of clerk in district office that agent would call to collect. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from Circuit Court, Wayne County; Arthur E. Gordon, Judge. 

\ction by Lydia Martin against the John Hancock Mutual Life Insurance 
Company of Boston, Mass., a foreign corporation. From a judgment of no cause 
of action entered upon a directed verdict, the plaintiff appeals. 

Affirmed. 

\rgued before the Entire Bench, except Potter, J. 

Casper C. Cutler, of Detroit, for appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (Robert W. Conder and 
Max L. Veech, both of Detroit, of counsel), for appellee. 

BUSHNELL, Justice. 

This is an appeal by plaintiff from a judgment of no cause of action entered 
upon a directed verdict. 

Plaintiff is the beneficiary under a policy of insurance on the life of her 
daughter. The amount of the policy is $252 with a premium of 15 cents per week 
which was collected by an agent who called at the home. On Saturday morning 
November 11, 1933, when the agent called, he was asked by plaintiff to return that 
evening as she would not have the money until then; he returned but Mrs. Martin 
was in the basement at the time using the caretaker’s phone to call the doctor for 
her daughter who was ill, and the collector did not wait. Early Monday morning, 
the 13th, appellant phoned to the office of defendant’s district manager whose 
address and phone number appeared on the front cover of the premium receipt 
hook and told the office girl that the agent had called when she was out. She was 
told to keep the money and that the agent would return for it. He did not appear 
that day, and Mrs. Martin phoned again Tuesday, saying she would bring the 
premium to the office if necessary, but that it was rather difficult to do so as she 
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did not want to leave her sick daughter alone in the home. The girl at the insur- 
ance office again told her to hold the money and wait at home, because the agent 
would call that day, and not to worry as the policy would not lapse as long as she 
had the money when the agent called. The agent did not call until Saturday, the 
18th, and accepted two payments amounting to 30 cents, which he immediately 
returned to plaintiff when informed that the insured was seriously ill. 

The premiums in question were due on October 18th and 25th, and the days of 
grace of the first premium expired November 15th. The “period of grace” provi- 
sion of the policy is in the following language: “This policy will be paid sub- 
ject to its conditions if the insured die while premiums are in arrears not more 
than four weeks, but neither this concession nor the acceptance of any overdue 
premium shall create an obligation on the part of the company to receive premiums 
which are in arrears, nor shall it be a waiver of their payment on Wednesday 
of each week in advance.” 

The “notice to Policyholders” printed in the “Premium Receipt Book” says: 
“In case of any question, communicate with the District Manager, whose name and 
address appears on outside front ‘cover.” 

Under the caption, “In the event of death, removal or the agent failing to 
call two weeks in succession notify the district manager giving the name of last 
agent,” follows the name and phone number of the office which: Mrs. Martin 
called. 

The insured, Mildred Stevenson, died on December 20, 1933, the company 
refused to pay the loss, and the lawsuit followed. When attention was called to 
the provisions of the policy regarding payment of premiums, the court excused the 
jury, listened to the arguments of counsel, and directed a verdict for the defendant. 


The condition of the record and the absence of any statement of reasons for 
the directed verdict requires a certain amount of conjecture on our part. 

The only question raised in the “reasons and grounds for appeal” is the 
propriety of the directed verdict. The sole question stated in appellant’s brief is: 
“Did policy lapse for non-payment of premiums where plaintiff, a very old woman, 
nursing her extremely sick daughter, the insured, held premiums at her home in 
accordance with instructions of the defendant company, awaiting the return of the 
collector to her home, as had been his custom?” 

Appellee’s counter statement of the question involved is: “Where a life 
insurance policy provided that premiums were payable at the Home office of the 
company, but might be paid to any of its authorized agents, but that the failure of 
an agent to collect premiums would not relieve the insured from the obligation to 
pay the premium when due and that agents were not authorized to waive any 
of the terms or conditions of the policy or to extend the time for the payment of 
premiums, or to bind the company by making any promise not contained in the 
policy, did said policy lapse by reason of the plaintiff's failure to pay a premium 
within the grace period, where plaintiff held funds with which to pay said premiums 
at her home instead of sending them to the Home office, in reliance upon instruc- 
tions of a clerk in the district office of defendant company that an agent would call 
to collect?” 

[1] Upon review of a directed verdict for defendant, the evidence must be 
considered in the light most favorable to plaintiff. The period of grace had not 
expired when Mrs. Martin, relying upon the printed notice in the receipt book, 
called defendant's office, and acted upon the information she received. 

|2] The policy of insurance stated: “Agents are not authorized to waive any 
of the terms or conditions of this policy or extend time for payment of premiums 
or other moneys due the company or bind the company by making any promise 
not contained in this policy, * * * Premiums herein are payable at the home 
office of the company at Boston, but may be paid to any of its authorized agents, 
subject to the conditions of this policy. Should such agent fail to call for any 
premium when due, it will be the duty of the assured to make immediate payment 
of the premiums, either to the district office or to the home office. Failure of 
the agent to collect premiums will not relieve the assured from the obligation 
to pay premiums when due, nor will the company assume any responsibility tor 
such failure.” 

There is no claim in the declaration, nor is any proof offered in the statement 





Life] Skrivanek v. Brotherhood of Loco. Firemen and Enginemen 301 


of testimony which plaintiff was prepared to introduce, that the district manager’s 
clerk had any authority to waive the provisions of the policy. 

“While it is true that the company may be estopped from repudiating acts of 
the agent in excess of his authority, where the company has clothed the agent with 
apparent authority to perform such acts, yet all the elements of an estoppel must 
be present, and, as quoted in Marx v. King, 162 Mich. 258 [266], 127 N. W. 341: 

“*The authority must, however, have been actually apparent to the third person 
who, in order to avail himself of the rights thereunder, must have dealt with 
the agent in reliance thereon in good faith, and in the exercise of reasonable 
nrudence.’” Mitchell v. Western Fire Ins, Co., 272 Mich. 204, 209, 261 N. W. 
300, 302. 

According to Baker v. Michigan Mutual Protective Association, 118 Mich. 431, 
76 N. W. 70, it seems to be unjust to permit the company to profit by the failure of 
its agent to call for the premium before the expiration of the days of grace where 
the assured’s mother relied upon the statements of the clerk; but we are governed 
by the applicable authorities. 

The facts presented in this appeal are controlled by Mallory v. Metropolitan 
Life Ins. Co., 97 Mich. 416, 56 N. W. 773, 774. In that case the premiums were 
payable weekly in advance, the policy provisions were similar to those presented 
here, and a weekly premium was not paid within the four weeks’ grace period. 
The plaintiff in the Mallory Case testified that she went to the branch superintend- 
ent’s office several times after the premium due date and found no one to receive 
the payments. She met the superintendent on the street and told him of her attempts 
to pay: he replied, in effect, that it would not make any difference and everything 
would be all right. She testified that on one occasion she had been six weeks in 
arrears and had paid up. That on the Saturday previous to her husband’s death, 
she saw the superintendent and told him she expected money on Monday and he 
again advised her that it would be all right. The assured died while the wit- 
ness was preparing to go to the representative’s office to pay the premium. 

“The policy expressly provided that, if the payment of weekly premiums should 
be in arrears more than four weeks, the policy should be void. The payments 
were in arrears 15 weeks. The insured had expressly agreed to be governed by 
the regulations of the company, and the receipt book, which contained the evi- 
dence of the superintendent’s authority, expressly provided that the receipt of 
moneys upon lapsed policies was prohibited, except in connection with an appli- 
cation for revival, and that the moneys received by the superintendent should not 
be applied until after the revival of the policy had been officially accepted by the 
company at the home office in New York. The circuit judge was right in directing 
a verdict for defendant, and the judgment is affirmed.” 

The trial judge had no other alternative than to direct a verdict for defendant. 

The judgment is affirmed, with costs. 

North, C. J., and Fead, Wiest, Butzel, Sharpe, and Toy, JJ., concur. 


SKRIVANEK v. BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND ENGINEMEN. No. 30934. 
Supreme Court of Minnesota. Oct. 16, 1936. 
269 Northwestern Reporter 111. 
1. APPEAL. 

Provisions of constitution of voluntary, nonprofit organization maintaining 
insurance departments, requiring member who feels aggrieved by action of organ- 
ization or its officers to exhaust all remedies open to him within organization as 
condition precedent to resort to courts, are valid, if remedies so provided are 
reasonable. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

2. APPEAL. 

_ Provisions of constitution of voluntary, nonprofit organization maintaining 
insurance departments, requiring member to appeal to international president of 
Organization and board of directors domiciled at centrally located point as con- 
dition precedent to resort to courts, held reasonable so that member was not 
os to maintain action for disability benefits without first exhausting such 
remedies, 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 
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3. APPEAL. 

Fact that appeals to tribunals within voluntary, nonprofit organization main- 
taining insurance departments could be made only by member without aid of 
attorneys, or through some other member on his behalf, held not to invalidate 
organization’s constitutional provision for such appeals as condition precedent to 
maintenance of action against association. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Syllabus by the Court. 

1. Provisions of the constitution of a voluntary, nonprofit organization, requir- 
ing as a condition precedent to a resort to the courts, in any matter in which a 
member thereof feels aggrieved by the action of the organization or its officers 
that such members first exhaust all remedies open to him within the organization, 
are valid, if the remedies so provided are reasonable. Failure of the plaintiff, a 
member of defendant organization, a voluntary, nonprofit labor association and 
fraternal society, so to do, requires that a verdict obtained by plaintiff against 
defendant in this action be set aside and judgment entered for defendant. 

2. It does not invalidate such provisions that only the aggrieved member him- 
self or some other member acting on his behalf is permitted to appear before the 
tribunals of the organization in any dispute. 

Appeal from District Court, Blue Earth County; Harry A. Johnson, Judge. 

Action by Frank F. Skrivanek against the Brotherhood of Locomotive Fire- 
men and Enginemen. Judgment for plaintiff, and, from an order denying the 
defendant's alternative motion for judgment notwithstanding the verdict or a new 
trial, the defendant appeals. 

Reversed. 

Pfau & Pfau and C. J. Laurisch, all of Mankato (Harold C. Heiss, of Cleve- 
land, Ohio, of counsel), for appellant. 

Dailey, Mason & Mason, of Mankato, for respondent. 

Hirron, Justice. 

Appeal from an order denying defendant's alternative motion for judgment 
notwithstanding the verdict or a new trial, 

The defendant organization is a voluntary, nonprofit, unincorporated labor 
association and fraternal society with several separate and distinct insurance 
departments, among which is a disability benefit department. The plaintiff is a 
member in good standing of one of the lodges that make up the general organiza- 
tion. Defendant maintains a disability fund toward which members are required 
to pay dues for the purpose of providing means whereby defendant may make 
monthly disability payments to those of its members in good standing who should 
become totally and permanently disabled from causes other than tuberculosis or 
old age. 

As a result of an application therefor, plaintiff was allowed disability payments 
from June 1, 1932, until July 1, 1933, at which time such payments were discon- 
tinued, for the reason that defendant’s general secretary, after investigation, 
believed, or so claimed, that plaintiff was not permanently and totally disabled. 
A short time thereafter plaintiff made another application for disability benefit 
allowance. It was disallowed by the general secretary. Plaintiff, by letters, made 
several other demands for payment but with a like result. This action then was 
brought to compel defendant to make such payments. The result was a verdict 
for plaintiff. 

The general secretary is given authority by the constitution, under which 
defendant is organized, to allow or to deny, in the first instance, all claims for 
disability payments. Members are given the right to appeal from any decision 
made by him. Further, it is provided that no member “shall resort to the civil 
courts to correct or redress any alleged grievance or wrong” until he shall first 
have exhausted all remedy by appeal within the organization. It is admitted that 
plaintiff did not so do. For that reason it is claimed that this action was pre- 
maturely brought. No question is here raised as to vested property rights being 
destroyed through the enactment, by the defendant, of by-laws or amendments to 
its constitution subsequent to the time plaintiff became a member as 

[1] Was appeal to the tribunals within defendant’s organization a condition 
precedent to a resort to the courts? It is clear that it is so provided. Such 
provisions, when reasonable, are valid and will be enforced in this state. Lindahl 
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y. Supreme Court I. O. F., 100 Minn. 87, 110 N. W. 358, 360, 8 L. R. A. (N. S.) 
916, 117 Am. St. Rep. 666. It is the rule in many other jurisdictions. 9 Minn. 
Law. Rev. 578; 1 Couch, Cyc. of Insurance Law, § 266; McGuinness v. Court 
Elm City, Foresters of America, 78 Conn, 43, 60 A. 1023, 3 Ann. Cas. 209; see 
International Union of Steam & Operating Engineers et al. v. Owens, 119 Ohio 
St. 94, 162 N. E. 386, 387; cf. Eminent Household of Columbia Woodmen v. 
Ramsey, 118 Miss. 454, 79 So. 351. The purpose of such regulations and the 
reasons for their validity are well set forth in the Lindahl Case, supra, wherein 
the court stated: 

“But there is no valid objection to treating such requirements as provisions for 
the presentation of claims against the association, in order that they may be fully 
examined and passed upon by the proper officers before the association is subjected 
to the expense and annoyance of litigation. The right to require a claim to be 
presented to designated officers cannot be questioned. It seems equally clear that 
the association may prescribe a mode of procedure for securing the acceptance or 
rejection of claims, provided it is not such as to deprive the parties of their sub- 
stantial contract rights. Requiring claims for benefits to be first presented to the 
officers of the association certainly violates no property rights. Nor can it be 
unreasonable to require that the member or his beneficiary shall appeal to the 
governing body of the order and thus secure the approval or rejection of his claim 
by the final action of those who are entitled to speak with conclusive effect for the 
order. Until the highest authority in the order has rejected the claim, it may 
reasonably be said that the debtor has not refused to pay. It follows that, if the 
requirements are reasonable and not of such a nature as to nullify the contract 
by rendering its enforcement so difficult and uncertain as to destroy its value, they 
will be enforced by the courts.” 

{2] The particular provisions there construed were held to be unreasonable 
for the reason that it would have been necessary for the member to appeal’ to 
a body that was to meet in a foreign country three years hence. Such a pro- 
cedure would have destroyed the substantial contract rights of the member. The 
provisions with which we are here concerned allow for an easy and early. deter- 
mination of any dispute. Under the provisions of the constitution by which plain- 
tiff was bound, he should have appealed to the international president of the organ- 
ization, and, in case of an adverse ruling there, he could have appealed to the board 
of directors. Both tribunals are domiciled at a centrally located point (Cleveland, 
Ohio) and are so constituted that disputes may be considered as soon as they arise, 
yet plaintiff appealed to neither. Under the constitution of the group the interna- 
tional president is required to “promptly decide all questions and appeals” submit- 
ted to him, and the board of directors must make its report at the close of each 
regular biannual meeting. The remedies so provided are not so cumbersome as to 
destroy plaintiff’s contract rights. Of course, any unreasonable delay on the part 
of either of those tribunals would deprive the appealing party of his substantial 
contract rights and act as a waiver of any rule or regulation requiring that a 
decision first be obtained from the highest tribunal within the order before civil 
action is commenced. See Carey v. Switchmen’s Union of North America, 98 
Minn. 28, 30, 107 N. W. 129. 

[3] Plaintiff claims that there is nothing from which he may appeal to the 
tribunals within the organization, as he has never had a hearing. The decision of 
the secretary not to allow the payments could have been made the basis of an 
appeal. The fact that such appeals can be made only by the member himself, 
without the aid of attorneys, or through some other member on his behaif, 
imposes no particular hardship upon any one. Expensive litigation on purely 
local fraternal matters thus is avoided. \ 

Under the conclusion here reached, the other questions raised need not he 
considered. Defendant’s motion for judgment notwithstanding the verdict shou! 
have been granted. It is so ordered. 

Reversed. 
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NEW YORK LIFE INS. CO. v. BOLING et al. No. 32085. 
Supreme Court of Mississippi. Oct. 19, 1936. 
169 Southern Reporter 882. 
2 SURRENDER CHARGE. 

Where insured had never surrendered policy, and there was no physical, actnal 
surrender of policy, provision for surrender charge of not more than 1% per 
cent. of face of life policy was not enforceable so as to reduce cash surrender 
value to amount insufficient to keep policy in force to time of insured’s death, since 
surrender charge was not fixed and definite, and hence permitted insurer to dis- 
criminate between policyholders of same class as forbidden by statute (Code 1950, 
§ 5171). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


3. CONTROL AND REGULATION. 


State having constitutional right to regulate business of insurance had right to 
provide what kind and character of insurance contracts could be made. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

McGowen and Cook, JJ., dissenting. 

In Banc. 


Appeal from Circuit Court, Hinds County; Dewitt C. Enochs, Special Judge. 


Action by Mrs. Margaret W. Boling and others against the New York Life 
Insurance Company. From a judgment in favor of the plaintiffs, the defendant 
appeals. 

Affirmed. 

Louis H. Cooke, Gen. Counsel N. Y. Life Ins. Co. of New York City, and 
Watkins & Eager, of Jackson, for appellant, 


_ a ° 

Alexander & Satterfield, of Jackson, for appellees. 

ANDERSON, Justice. 

Appellees brought this action in the Circuit court of Hinds county against 
appellant to recover the face value of a life insurance policy of $5,000, issued by 
appellant on the life of Byron B. Boling, deceased. The trial resulted in a judgment 
in appellees’ favor for the amount sued for. From that judgment appellant pro- 
secutes this appeal. 


\t the time of the death of the insured, the policy had been in force more than 
three and less than nine years. The insured had defaulted in the payment of 
premiums and had secured a loan on the policy. The policy contained, among others, 
this provision: “(c) Cash Surrender Value—If the Policy shall not have been 
indorsed for Participating Paid-up Insurance, the Insured, within three months 
after such default, but not later, may surrender this Policy and all claims thereunder 
and receive its Cash Surrender Value as at date of default less any indebtedness 
hereon. The Cash Surrender Value shall be the reserve on the face amount cf 
Policy at date of default, omitting fractions of a dollar per thousand of insurance, 
and the reserve on any outstanding dividend additions and any outstanding dividend 
deposits, and less a surrender charge for the third to the ninth years, inclusive, ot 
not more than one and one-half per cent of the face of the Policy. The reserve 
shall be computed on the basis of the American Table of Mortality and interest at 

”» 
3 per cent. 

The policy had not been surrendered. The questions involved grow out of the 
provision that in fixing the cash surrender value appellant had the right to deduct 
therefrom a surrender charge “of not more than one and one-half per cent of the 
face of the policy.” Appellant deducted the maximum of 1™% per cent.; the cash 
surrender value was thereby reduced to an amount insufficient to keep the policy 
in force up to the time of the death of the insured. If such deduction had not been 
made it would have been in force. The precise question is whether or not that 
provision of the policy is valid and enforceable. ; 

Appellant’s evidence showed that this deduction was provided for the following 
purposes: (1) Repaying acquisition expenses if the policy had not become self- 
sustaining: (2) paying the costs incident to the physical surrender and cancellation 
of the policy and issuance of a paid-up policy; and (3) a penalty imposed to pre- 
vent a policyholder from withdrawing from the company. It is left entirely to 
the insurer to determine, without agreement with the insured, whether the policy 


Life] New York Life Ins. Co. v. Boling et al. 305 


is self-sustaining, and what the acquisition expenses are, and the amount of penalty 
to be imposed to prevent the policyholder from withdrawing from the company. 


{1, 2) Unless New York Life Insurance Company y, Blaylock, 144 Miss. 541, 


110 So. 432, is overruled, the judgment must be affirmed. Appellant argues that 
the decision of that case is not only contrary to the authorities in this country, 
but is unsound and ought to be overruled. Even if we regarded the Blaylock 
decision as unsound, we would be obliged to go further before overruling it and 
hold that that decision is mischievous in its operation or effect; because that 
case has stood in our books as the law for ten years. During this time thousands 
upon thousands of policies of life insurance have been issued and accepted. To 


overrule that case would make in a material respect a different contract of all 


those thousands of policies as compared with what they were when they were 
issued and accepted. We do not agree that that decision is unsound, and will 
now undertake to give some reasons therefor that were not given in the Blay- 
lock Case. Although not mentioned in the Blaylock Case, section 5171 of the 
Code of 1930 has an important bearing on this case. That statute is in this 
language: “No life insurance company doing business in Mississippi shall make 
any distinction or discrimination in favor of individuals of the same class and 
equal expectation of life in the amount of payments of premiums or rates charged 


ior policies of life or endowment insurance, or in the dividends or other benefits 
payable thereon, or in any of the terms and conditions of the contract it makes, 
nor shall any such company or any agent thereof make any contract of insurance 
or agreement as to such contracts other than are plainly expressed in the 
application and policy issued thereon; nor shall any such company or agent 
pay or allow as inducements to insurance any rebate of premium payable on the 
policy or any special favor or advantage in the dividends or other benefits to 
accrue thereon, or any valuable consideration or inducement whatever not 
specified in the policy contract of insurance. Whenever it shall appear to the 
satisfaction of the commissioner, after a hearing before him upon notice that 
any company, officer, agent, subagent, broker or solicitor has violated any 
provision of this section, he shall revoke the license of any such company or 
person to transact business in this state, and no other license shall be issued to 


any such company or person within one year after such revocation. Provided, 
however, that nothing in this section shall prevent a company which transacts 
industrial life insurance on a weekly payment plan from returning to policy- 
holders who have made a premium payment for a period of at least one year 
the percentage of premium which the company would otherwise have paid for 
the weekly collection of such premium, nor shall this section be construed to 
prevent the taking of a bona fide obligation, with legal interest, in payment ot 
any premium,” 


[3] It shall be borne in mind that under the Constitution the state has the 
undoubted right to regulate the business of insurance; it has the right to pro- 
vide the kind and character of insurance contracts that may be made. State v. 
Alley, 96 Miss. 720, 51 So. 467; General Accident Assurance Co. v. Walker, 99 
Miss. 404, 55 So. 51. 

Although not decisive of the question here involved, the cases of Cole v. 
State, 91 Miss, 628, 45 So. 11, and Rideout v. Mars, 99 Miss; 199, 54 So. 801. 35 

’ ‘ 4% . n ’ 2 
L. R. A. (N. S.) 485, Ann, Cas. 1913 D, 770, throw light thereon. They both 
turned upon the construction of the above statute. In the Cole Case the court 
neld that the statute was violated by a stipulation in the policy for the return 
to the insured of an annual income, however small, during a designated time, 
although such obligation purported to be based on a_ valuable consideration. 
The facts in the Rideout Case were substantially as follows: The deceased, 
}. H. Rideout, was agent for the Union Central Life Insurance Company; he 
sold Mars a $25,000 policy in his company, which recited that the first premium 
of $950 was paid, as a matter of fact only $300 of it was paid; under the contract 
between the agent and the company that was its share, the balance of it was 
his; he gave Mars his share of the premium in order to induce him to take the 
insurance, his idea was that in effecting such a large policy his interest as insur- 
ence agent would he promoted; the agent died, his administrator brought suit 
against Mars for the unpaid premium. Construing this statute the court held 
that the administrator was entitled to recover; that the agreement was illegal 
because contrary to the public policy declared by the statute. 
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The statute not only prohibits unfair discriminations and practices being 
expressly provided for in the policy, but in addition a fair interpretation of it 
prohibits any provision so indefinite and uncertain as to allow such discrimination 
and practices. The provision in question is of the latter character. A fixed 
per cent. of the face value of the policy is not to be deducted in ascertaining its 
cash surrender value, but “not more than one and one-half per cent.” Within 
that maximum the insurer is given the right to fix the amount to be deducted. 

It is inconceivable that in carrying out the cash surrender value provision 
of the policy one policy would require any more labor, clerical or otherwise, 
than any other policy. Where the policy is not surrendered the cash surrender 
value constitutes premium and keeps the policy in force a certain length of time, 
based on the amount of such premium. Under the provision in question the 
msurer could fix, to a certain extent, the amount of such premium; it could 
deduct therefrom as a surrender charge any amount from 1% per cent. of the 
face of the policy down to nothing. To that extent the cost of the policy to the 
insured is left entirely in the discretion of the insurer. The insurer could arbi- 
trarily discriminate between policyholders of the same class. To illustrate: Two 
risks in the same class, one has a $1,000 policy, another has a $100,000 policy; 
on the death of each of them the cash surrender value of his policy, without the 
deduction of the 1% per cent., would have kept it in force, while the deduction 
would have resulted in neither of them being in force; the insurer does not 
deduct it as to the $1,000 policy, but does as to the $100,000 policy; the result, 
of course, is that the latter is not paid and the former is. That precise discrim- 
ination could be made under this policy. Such unfair practices are prohibited 
by the statute. The premium must be plainly written in the face of the policy. 
In its last analysis this cash surrender charge is simply a part of the cost of 
the insurance; premium. 

The decisions of the courts of other states to the contrary are not controlling 
byt only persuasive. If they are unsound they are not to be followed. 

Affirmed. 

Smith, Chief Justice (specially concurring). 

With considerable doubt and hesitation, I concur in the opinion of my 
affirming associates that the Blaylock Case should not be overruled, and that the 
clause of the policy in question violates section 5171 of the Code. 

One of the appellant’s contentions, not discussed in the main opinion, is 
that the decision in the Blaylock Case was based solely on the face of the policy, 
and that here the evidence discloses that the term “less a surrender charge” is a 
technical one peculiar to the life insurance business and is recognized therein 
as not requiring a physical surrender of the policy; consequently, the Blaylock 
Case should not control. The consideration of this question is unnecessary, for 
should the appellant’s contention be correct, nevertheless, under section 5171, 
Code 1930, as here construed, the judgment of the court below must be affirmed. 

McGowen, Justice (dissenting). 

In filing this dissent I shall undertake to avoid an argument in extenso but 
shall content myself with a statement of the conclusions I have reached. 

The main opinion, in effect, holds that the surrender charge of not more 
than 1% per cent. of the face of the policy, provided for in the policy, is not 
enforceable in this state for two reasons: (1) Because there was no physical, 
actual surrender of the policy by the insured, as held to be necessary in the 
case of New York Life Insurance Company v. Blaylock, 144 Miss. 541, 110 So. 
432, 433; and (2) without reference to the Blaylock Case, this surrender charge can- 
not be deducted because it permits the insurer to discriminate between the policy- 
holders of the same class, and this is in violation of section 5171, Code of 1930. The 
effect of the holding of the main opinion is that, because the surrender charge is not 
fixed and definite, it cannot be deducted in any event. If the insured elects to take 
the cash and actually surrenders the policy, this charge may not be deducted, and, 
likewise, if the insured desires to purchase paid-up insurance. 

I am of the opinion that the Blaylock Case, supra, should be overruled, for 
the reason that the construction placed upon the contract there under consider- 
ation is in opposition to the judicial opinion of the country. In the Blaylock 
Case we said, with reference to a surrender charge: 

“We have been unable to find any decision of the question, counsel cite none, 
and we are therefore left to construe the provisions of the policy from the 
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language used; and after a careful consideration of the proposition we are 
convinced that the $15 ‘surrender charge’ cannot be collected by the insurance 
company, because, as we see it, there was no actual surrender of the policy, but 
the default in the payment of the premium amounted to a mere lapse of the 
policy, and under the said clause (b) the insurance was automatically extended, 
or ‘the insurance was continued as provided in option (b),’ as expressed by the 
provisions of the policy mentioned, the insured having failed to elect to come 
under clause (a) or clause (c); therefore no ‘surrender charge’ could be collected 
from the amount due the insured on the policy at the time of the lapse, because 
there was no surrender of the policy. 

“We do not understand the provisions of the policy to mean that the $15 
‘surrender charge’ could be retained by the company where the policy merely 
lapsed, and clause (b) extending the itisurance automatically applied. It seems 
clear to us that this ‘surrender charge’ can be collected by the campany only 
where the policy is surrendered for cash, as provided in clause (a) or where the 
insured elects, clause (c), which latter question we do not decide, but the 
surrender charge cannot be retained where the insurance is continued under 
clause (b) as it was in the case before us.” 


Let it be noted that in the Blaylock Case the contract specifically fixed a 
graduated charge in dollars and cents as the amount of the surrender charge 
pased on the time the policy had remained in force. 

On this clause, as to surrender charges in contracts substantially identical 
with the one before us, the authorities are nearly unanimous that upon the 
default in the policy the extended insurance, if any, is to be paid for from the 
cash surrender value less the surrender charge. Carter v. Mutual Benefit Life 
Ins. Company, 230 Ala. 389, 161 So. 446; Erickson v. Equitable Life Assur. 
Society, 193 Minn. 269, 258 N. W. 736; Inter-Southern Life Ins. Co. v. Zerrell 
(C. C. A. 8th) 58 F.(2d) 135; Bene v. New York Life Ins. Co., 191 Ark. 714, 87 
S.W.(2d) 979; Moss v. Aftna Life Ins. Co. (C. C. A. 6th) 73 F.(2d) 339; Atlantic 
Life Ins. Co. v. Pharr (C. C. A. 6th) 59 F.(2d) 1024; Darby v. Equitable Life 
Assur. Society, 143 La. 757, 79 So. 329. 

I cannot understand that section 5171, Code of 1930, has any application to 
the contract under consideration here. I think the parties had a perfect right 
to make this contract, and that in the long run it was designed to favor the 
insured. As the statute has been construed in this case, it will operate to force 
the insurance companies to fix an arbitrary amount as a surrender charge high 
cnough to protect them and the other policyholders who are interested from loss 
by reason of the lapse of the policy or the surrender of it in any of the modes 
set out in the contract. In the last analysis the purpose of the charge is to make 
available to the insured a certain amount of cash if he desires to surrender the 
policy, or with which to buy additional paid-up insurance, or, if the insured does 
not exercise those options, then for the company to automatically extend the 
insurance. To my way of thinking, to require the insurance companies to 
deduct the same amount from a policy which has been in force eight years as it 
would from one which has been in force four years would be unfair and inequit- 
able, and I do not think the statute ever contemplated the many features of 
insurance contracts which must be left to calculation. 

_ If the insurer cannot deduct the surrender charge in the contingency here 
nvolved, where the amount thereof is fixed for the particular year as in the 
Blaylock Case, because the insured does not physically surrender the policy, and 
it, as now decided, the amount of that charge must be definitely fixed in the 
contract, then the items of expense and loss to the company involved in the 
surrender charge would in the future be taken care of by the insurer as a deduc- 
tion originally from the reserve. It is idle to say that it is fair that this charge 
should be as much in a case where the policy has lapsed after the ninth year 
as it is after the fourth year. Insurance companies can only earn reserves by 
heeping policies of insurance in force, and when they lapse, by securing others 
to pay premiums at immense costs to replace the lapsed policies. In my judg- 
ment, the next step would be to apply this statute and say that the person who 
has paid his premiums for a time exceeding ten years had an unjust discrimina- 
tion in his favor, if no deduction for surrender charge was made, as against the 
man who had only paid premiums for four years and was required to pay the 
surrender charge, and that the amount must be fixed in the contract, or section 
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5171, Code of 1930, would eliminate the charge. Such a construction of this 
statute would lead to a destruction of the very basis of these beneficent pro- 
visions of insurance contracts which aid those who are so unfortunate as not to 
be able to pay the premiums on their policies. The mandate of the statute is 
only to require that all the benefits to accrue thereon shall be plainly set forth 
in the contract. As illustrated above, according to the main opinion, a man who 
has paid premiums on his policy ten or more years, so far as class is concerned, 
is in the same position as the man who has paid only four years. In my opinion, 
in applying this statute the classification is by the year. 

I do not think the many statutes which have been passed in the several states 
on this subject can be said to be unfair and unjust or discriminatory, as, for 
instance, article 4732, Revised Civil Statutes of Texas of 1925, wherein a sum 
not more than 24% per cent. of the amount insured by the policy may be deducted. 
That clause of the statute is the same as that contained in the contract in the 
case at bar. The calculation of the surrender charge is essential to the ascer- 
tainment of the cash surrender value and these calculations are not within the 


condemnation of our statute. 
Cook, J., joins in this dissent. 


CHANDLER v. AMERICAN LIFE & ACCIDENT INS. CO. No. 23822. 
St. Louis Court of Appeals. Missouri. Oct. 6, 1936. 
Rehearing Denied Oct. 20, 1936. 
96 Southwestern Reporter (2d) 863. 

1. INSURABLE INTEREST. e a _ 

Relationship of son-in-law to insured in industrial life policies held sufficient to 
constitute an insurable interest in son-in-law, when considered with fact that son- 
in-law had provided insured with home, and took care of him (Mo. St. Ann. 
§ 5790, p. 4426). 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 
2. RIGHT OF ACTION. Y 

Right to maintain suit upon industrial life policies, two of which contained no 
named beneficiary and third which named beneficiary who had predeceased insured, 
held not limited to insured’s administrator or executor, particularly in view ot 
protection to insurer furnished by facility of payment clause (Mo. St. Ann. 


§ 5790, p. 4426). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 
3. RIGHT OF ACTION. 

Son-in-law having insurable interest in insured on industrial life policies held 
not precluded from recovery on ground assumption of insurance contract did not 
cover weekly industrial policies, where assumption contract provided any industrial 
policy could be reinstated and that payment of premiums would be acceptance 
of assumption of insurance, and insurer had collected premiums on weekly basis 
plan (Mo. St. Ann. § 5790, p. 4426). 

“Industrial insurance” means policies issued in small amounts in con- 
sideration of weekly payments, as distinguished from ordinary insurance, 
which is usually in large amounts and maintained by annual, semiannual, 
or quarterly payments. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

4. PENALTY. 

In action on industrial life policies, evidence as to whether refusal of insurer 
Was vexatious so as to justify imposition of statutory penalties he j 
. , 2 } i teld for jury (Mo. 
St. Ann. § 5790, p. 4426). ~r 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Not to be published in State Reports.” 

Suit by Glen Chandler against the American Life & Accident Insurance Com- 
pany, a corporation. Judgment was rendered for the plaintiff in the circuit court 
on appeal from the judgment in favor of the plaintiff in the justice court, and 
defendant appeals. 

Affirmed. 

Martin Farrow, of Springfield, for appellant. 
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Louis J. Portner, Echeal T. Feinstein, and Frederick J. Corbett, all of St. 
Louis, for respondent. 

Hostetter, Presiding Judge. 

This suit was begun in a justice of the peace court of the city of St. Louis, 
in February, 1934. It is an action based on three industrial policies of insurance 
originally issued by the Quick Payment Old Line Life Insurance Company, on 
the life of James Harris, who died on the 9th day of April, 1933. 

A policy for $310 was issued on November 8, 1926, one for $200 was issued 
on November 22, 1922, and one for $66 was issued on July 27, 1925. The last- 
mentioned policy contained a named beneficiary, to wit, Blanche Chandler, daughter 
of assured, James Harris, and wife of plaintiff, Glen Chandler; no beneficiary 
was named in either of the other two policies. Blanche Chandler predeceased her 
father, the insured, and the suit was prosecuted in the name of her surviving 
husband, the son-in-law of the assured. 

The statement filed in the justice court, consisting of three counts, alleged 
assumption of liability by defendant to plaintiff as beneficiary on each of the three 
policies, demand, vexatious refusal to pay, and contained a prayer for judgment 
for the principal amounts on each of the three policies and 10 per cent. damages 
on all counts and $50 attorneys’ fees on the first and second counts. 

Plaintiff prevailed in the justice court and on appeal to the circuit court the 
cause was tried to a jury on January 15, and 16, 1935, resulting in a verdict and 
judgment in favor of plaintiff and against the defendant on each of the three 
counts for the principal sums named therein, interest, 10 per cent. penalty on each 
count, and $50 attorneys’ fees on each of the first two counts, the aggregate 
amount recovered heing $759.26. 

After an ineffective motion for a new trial, defendant brings the cause to this 
court by appeal for review. 

No pleading was filed by defendant in either the justice court or in the circuit 
court, and no testimony was offered by defendant. Each one of the three policies 
contained the “facility of payment” clause, reading as follows: “The Company 
may make any payment provided for in this Policy to any relative by blood or 
connection by marriage of the Insured, or to any other person appearing to said 
Company to be equitably entitled to the same by reason of having incurred expense 
on behalf of the Insured for his or her burial, or if the Insured be more than 
fifteen years of age at the date of this Policy, for any other purpose, and the 
production by the Company of a receipt signed by any or either of said persons, 
or other sufficient proof of such payment to any or either of them shall be con- 
clusive evidence that such Benefits have been paid to the person or persons entitled 
thereto, and that all claims under this Policy have been fully paid.” 

The statutory definition of companies engaged in this character of life insur- 
ance is found in section 5790, R. S. 1929, Mo. St. Ann. § 5790, p. 4426 (it being 
a part of article 5, chapter 37, R. S. Mo. 1929), reading as follows: “Industrial 
or prudential life insurance companies under the meaning of this article are such 
life insurance companies that issue policies not exceeding five hundred dollars in 
amount, the premiums on which are computed at a weekly rate and are collected 
and paid weekly under the terms of the policies of the company issuing the same. 
But the companies organized under the provisions of this article may also issue 
life policies, not exceeding one thousand dollars in amount, the premiums on which 
shall be computed at a monthly rate, and by the terms of the policy shall be paid 
monthly to such company.” 


In support of defendant’s assignment of error that the trial court should have 
sustained its proffered instruction in the nature of a demurrer to the evidence, 
it is contended that plaintiff had no insurable interest in the life of his father-in- 
law, James Harris. It was shown in testimony that plaintiff, his wife, and his 
father-in-law, James Harris, were present when the issuing company’s agent deliv- 
ered the policies; that plaintiff paid all the premiums on said policies successively, 
to the Quick Payment Old Line Life Insurance Company, the Mississippi Valley 
Life Insurance Company, the First National Life Insurance Company, and then 
made five weekly payments to defendant through its agent and employee, F. W. 
O'Connor. It was claimed, during the progress of the trial, that F. W. O’Connor, 
who collected these premiums from plaintiff, was not in the employ of defendant, 
but we find that there was evidence from which the jury would be justified in 
finding that he was an employee and agent of defendant. 
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There was also testimony to the effect that the agent for the issuing company 
told plaintiff and the insured that possession of the policies, payment of the 
insured’s expenses of last illness, and his funeral bills, would entitle plaintiff to 
recover. There was further testimony that plaintiff did pay all these obligations, 
and, in addition, furnished his father-in-law with a home, took care of him, and 
had possession of the policies and made demand on the defendant company for 
payment. There was no tender back of the weekly premiums which had been paid 
by plaintiff to defendant. 

{1] We recognize that there are cases holding that mere relationship alone, 
such as existed between plaintiff and insured, does not constitute an insurable 
interest. But relationship plus additional facts, such as shown in the instant case, 
are sufficient to constitute an insurable interest in the plaintiff. The proof that 
plaintiff provided his father-in-law with a home and took care of him was sufficient 
to justify the conclusion that insured was indebted to plaintiff pecuniarily for such 
necessary services and attention. 

[2] It is also contended by defendant that only an administrator or executor 
possesses the right to maintain this suit. While, technically, there may be some 
ground for this contention, but, viewing the matter from a fair, reasonable, and 
common-sense viewpoint, and taking into consideration the contents of the “facility 
of payment” clause in the policies (hereinbefore set out), which fully protects 
the defendant from further liability to any one if it pays the amount it is liable 
for to plaintiff, we are unwilling to hold that only an executor or administrator 
may maintain this action. The following excerpt from the opinion of the court 
in Wallace v. Prudential Insurance Co., 174 Mo. App. 110, 157 S. W. 1028, 1031, is 
very apropos on this point, viz.: 

“We may say, however, that defendant has not paid the amount due under 
the policy to any one. It is not a case where the company has elected to pay some 
one appearing to be entitled thereto under the facility of payment clause, and 
asserts this in defense of the action. Its position that it will pay only the executor 
or administrator comes, we think, with rather bad grace, when, by the very argu- 
ment advanced by appellant, it might have paid either the undertaker who buried 
deceased, or plaintiff who had the policy and who obligated himself for funeral 
expenses, and been protected in so doing. 

“The chief aim and object of this form of insurance is to provide a fund to 
defray funeral and other expenses attendant upon the last illness of the insured, 
and one that will be available when needed for such purposes, and not be subject 
to the delay incident to administration and to be consumed in the costs and expenses 
thereof. The amount here involved, exclusive of interest, is $88. If appellant 
has any real defense to the policy, it had not asserted it, but is standing upon 
what it conceives to be its right to be sued only by the executor or administrator 
of deceased. As a result, this small fund, instead of being at once available for 
the payment of the undertaker’s bill, has been the subject of litigation for more 
than three years. The courts should not lend their sanction to the attitude here 
assumed by defendant; and it should be the policy of the law, where possible, 
to enforce such policies of insurance without the necessity of administration.” 

See, also, Prudential Insurance Company vy. Howell, 144 Okl. 166, loc. cit. 167, 
289 P. 734, and authorities there cited. 

[3] We are not impressed with the argument advanced by defendant, that its 
assumption contract did not cover policies such as are involved in the instant case 
because such contract covered “policies known as monthly industrial, and stipulated 
premium policies,” as distinguished from weekly industrial policies. There is 
in said assumption contract a clause providing that “any monthly ordinary or 
industrial policy now defaulted” may be reinstated. (Italics ours.) 

Under the statute, section 5790, R. S. Mo. 1929 (Mo. St. Ann. § 5790, p. 4426) 
the only industrial insurance issuable in Missouri is payable on a weekly basis. 
Insurance payable on a monthly basis is not industrial insurance, but is prudential 
insurance. 


In Prudential Insurance Co. v. Howell, 144 Okl. 166, 289 P. 734, industrial 
insurance is defined as follows: “ ‘Industrial insurance’ means policies issued in 
small amounts in consideration of weekly payments, as distinguished from ordinary 
insurance, which is usually in large amounts and maintained by annual, semiannual, 
or quarterly premiums.” See, also, Russell vy. Prudential Insurance Co., 176 N. Y. 


178, 68 N. E. 252, 98 Am. St. Rep. 656, and Life & Casualty Insurance Co. v. 
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King, 137 Tenn. 685, 137 S. W. 585, where the same definition is given to “industrial 
insurance” as is given in the Prudential Insurance. Co. v. Howell case, supra. 

Besides, it appears from testimony adduced that defendant’s agent collected 
five premiums on three different occasions on the weekly basis plan and defendant 
retained them under its reinsurance contract, and is, therefore, placed in a very 
awkward and embarrassing position to say the least, when it collects and retains 
these weekly paid premiums, and, at the same time, denies that its assumption 
contract covers the policies on which it thus collects and retains the weekly pay- 
ments. 

Additional awkwardness and embarrassment is, no doubt, encountered when 
it appears that the same assumption agreement made by defendant contains the 
following clause, to wit: “Payment of premium shall be acceptance of the assump- 
tion of insurance by the American Life & Accident Insurance Company.” 

It was shown by the testimony adduced by plaintiff that defendant’s agent 
first advised him and the insured that defendant had taken over all of the insurance 
involved and that new policies would be issued in place of the old ones and atter 
collecting weekly payments of premium for a time, then advised them that no 
new policies would be issued in lieu of the policies then existing because insured 
was too old, and refused to receive other payments of premium, but failed to 
return or offer to return any of the weekly payments which had been made to 
defendant’s agent. 

It was also shown that defendant’s counsel stated in the trial in the justice 
court that his only defense was that he had no record of the policies sued on, 
that he could find no record of the death of the assured, and that F. W. O’Connor 
had never worked for the defendant. 

[4] Defendant complains of the submission of the question of vexatious refusal 
to pay to the jury. 

It is urged by counsel for plaintiff that inasmuch as defendant filed no plead- 
ing in either the justice court or in the circuit court and offered no testimony in 
the circuit court in support of his defenses, which are described as being “as incon- 
sistent, diverse, and varied as the colors in Joseph’s coat,” that, therefore, they 
are not issues, inasmuch as no defenses were pleaded and no evidence offered to 
support them. 

Notwithstanding this contention, we have carefully examined the question of 
vexatious refusal to pay and defendant’s objections to the giving of plaintiff’s 
instructions and to the refusal of defendant’s demurrer to the evidence and other 
instructions in respect to the vexatious refusal issue. We have reached the con- 
clusion that the demurrer to plaintiff's evidence was properly overruled, and that 
sufficient substantial testimony was offered by and on behalf of plaintiff, which, 
if believed by the jury, would justify it in finding the verdict reached by it. 

We further find that there was no reversible error committed by the trial 
court in the admission of testimony; that the instructions given by the court in 
submitting the questions of vexatious refusal to pay were along conventional lines 
and in harmony with the ruling made by the Supreme Court in Fay v. A®tna Life 
Insurance Co., 268 Mo. 373, 187 S. W. 861, and by this court in Unwin v. John 
Hancock Mutual Life Insurance Co., 43 S.W.(2d) 899, loc. cit. 901. 

We further find that there was no reversible error committed by the trial court 
in the giving and refusal of instructions. 

It necessarily follows that the judgment of the trial court should be affirmed, 
and it is so ordered. 

Becker and McCullen, JJ., concur. 


St. Louis Court of Appeals. Missouri. Oct. 6, 1936. 
Rehearing Denied Oct. 20, 1926. 
96 Southwestern Reporter (2d) 889. 
1. PROOF OF DEATH. 

Insured’s lack of knowledge of existence of disease at time of issuance of life 
policy could be considered by jury in explaining or contradicting alleged admission 
against interest in proof of death furnished by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. EVIDENCE. 


Lay witnesses’ testimony that insured did heavy work for many years prior to 
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his death, that he never complained of being ill, that he always looked and acted like 
a healthy man, and that he lost no time from his work on account of illness, could 
be considered by jury in determining, existence of disease allegedly causing death at 
time of issuance of life policy a little over 14 months prior to death. 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 
3, EVIDENCE. | . ] 
Statement of insurer’s agent at time he procured an application signed by insured 
could be considered by jury in determining whether disease of which insured 
allegedly died existed at time of issuance of policy a little over 14 months prior to 
death. 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 
5. CORONER’S REPORT. f 
Coroner’s report furnished with proof of death was not part thereof, and was 
not admissible over beneficiary’s objection, where insured’s death was admitted. 
(For other cases, see Insurance, Dec. Dig. § 659[1].) 
6. DISEASE. 
Whether insured was suffering from myocarditis which allegedly caused death 


at time of signing and issuance of life policy a little over 14 months prior to death 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Action bp Effie Rowe against the Missouri National Life Insurance Company, 
a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Robert T. Hensley and Robert L. Maul, both of St. Louis, for appellant. 

Anderson & Whittington, of St. Louis, for respondent. 

Hosterrer, Presiding Judge. 

This is a suit on a policy of insurance for’ $1,000 issued May 2, 1932, on the life 
of Joseph A. Rowe, who died on July 6, 1933. The plaintiff is the widow of the 
insured and the beneficiary named in the policy. The defendant is a Missouri cor- 
poration, and at the time of issuance of the policy was doing business under a cer- 
tificate authorizing it to do the business of life, health, and accident insurance on the 
stipulated premium plan. The death of the insured occurred a little over 14 months 
after the issuance and delivery of the policy 

Under the heading of Agreements and Conditions, which constituted a part of 
the policy, are the following clauses, viz. : 

“First: This policy shall not take effect if the insured should die before the 
date hereof, or if on said date the insured is not in sound health, but in such event 
the premiums paid hereon, if any, shall be returned.” 

“Third: Proofs of claims under this Policy shall be made upon blanks furnished 
by the Company, and shall contain an answer to each question propounded to the 
claimant, physician or other person; and shall contain the record, evidence and ver- 
dict of any coroner’s inquest that may have been held.” 

“Sixth: This Policy, together with the application, contains the entire agreement 
hetween the Company and the Insured, and the holder and owner hereof. No per- 
son, except the President or Secretary, has power to make or modify this Policy, or 
extend the time of payments of premiums. No agent has power in behalf of the 
Company to waive any forfeiture, or to bind the Company, by making any promises, 
or by making or receiving any representations or information.” 

Under the printed instructions issued by defendant for preparing proofs of 
death appears the following: 

“When a Coroner’s inquest has been held a copy of the verdict duly certified 
must be furnished with the proofs of death. Whenever the circumstances may 
in the opinion of the Company, require it, a certified copy of the evidence will be 
necessary. 

“Undertaker’s affidavit must be made by the undertaker or sexton who interred 
the hody of the deceased. If body was prepared for burial by one undertaker and 
interred by another, separate affidavits must be made by each undertaker.” 

In the application for the insurance, which was dated May 2, 1932, and signed 
by the insured, he answered questions to the effect that he would be 55 years 0 
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next birthday; that he had no insurance in any other company; that he was 5 feet 
8 inches tall and weighed 165 pounds; that he was married and his occupation was 
that of laborer. And made the following answers to the questions set out, viz.: 

“A. What is the present condition of health? Good. 

“B. When last sick? Month Year 1927. 

“C, Of what disease? Cold. 

“D. Does any physical or mental defect or infirmity exist? No.” 

It was also set out in said application as follows: 

“17. I Hereby Represent and Warrant That the answers to the questions in 
this application are correct and true to the best of my knowledge and belief; and 
agree that they shall become a part of the contract of Insurance applied for.” 

Following the signature of the insured to this application appears the instruc- 
tions given by the company and the answers and certification made by the company’s 
agent, J. L. Smith, viz.: 

“This certificate must in all cases be signed by the agent himself after the above 
questions have been answered and he has seen the party whose life is proposed for 
Insurance and is satisfied that same is a first-class risk. 

“A. Is the applicant a relative of yours? No. 

“B. What amount of premium have you collected in advance? 3.42 cts. 

“I certify that I have this 2 day of May, 1932, personally seen and questioned 
the applicant herein named and believe the answers to be correct and true, and I 
recommend the Company to accept the risk. 


“J. L. Smith, Agent.” 

[In claimant’s affidavit constituting a part of the proofs of death were the fol- 
lowing questions and answers: 

“21. Date of death of deceased? 7/6/33. 

“22. Have you seen and identified the remains of the deceased? Yes. 

“23. When did the health of the deceased first begin to be affected? (State 
fully first symptoms of the illness) Sudden death. 

“24. What was the remote cause of death? Myocarditis. 

“25. What was the immediate cause of death? See Coroner’s copy. 

“26. What was the duration of last illness? (State all facts regarding cause 
and circumstances of death) See Coroner’s copy. * * * 

“28. Give names and addresses of every physician who attended, prescribed for 
or was consulted by the deceased at any time during the past five years. None. 

“29. Give names and addresses of attending physicians at last illness or since 
health of deceased began to be affected? None.” 

The suit was instituted on November 15, 1933, in the circuit court of the city of 
St. Louis, Mo. The petition was in conventional form, averring compliance w'th 
the conditions of the policy, both by plaintiff and the insured; payment of all pre- 
miums; the furnishing of due proofs of death; the surrender of policy to defendant 
as required; the latter’s refusal to pay, and a demand for judgment for $1,000, plus 
interest, together with 10 per cent. for vexatious refusal to pay, and reasonable 
attorney's fee. 

The amended answer, on which the cause was tried, consisted of a general 
cenial, coupled with a defense to the effect that insured was guilty of a breach of 
warranty and fraud in the application for procurance of the insurance, in that he 
represented his condition of health at that time as being good; that he was last 
sick in 1927 with a cold, and that no physical or mental infirmity existed at the time 
the application was signed by him; and that said warranties and representations 
were false and untrue and that his physical defect at that time was endocarditis with 
hypertrophy and that such physical defect or infirmity actually contributed to the 
death of insured: and the recital that tender was made to the plaintiff of $65, being 
the total premiums received by the defendant on the policy, together with interest 
thereon. 

Plaintiff's reply was a general denial. 


The case was tried in the circuit court on the 13th and 14th of November, 1934, 
resulting in a verdict returned by the jury for $1,000, plus interest, aggregating 
$1,060, on which a judgment was entered, and, after an ineffective motion for a new 
trial, the defendant brings the cause to this court by appeal for review. 


In this court the only assignment of error made by the appealing defendant is 
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that the trial court erred in refusing to sustain defendant’s instruction in the nature 
of a demurrer to the evidence offered at the close of all the testimony. 

The plaintiff, at the close of all the testimony, offered an instruction requesting 
the court to direct a verdict in her favor. 

While plaintiff was on the witness stand she testified, inter alia, that she had 
been married to Joseph Rowe for 33 years; that during the last 2 or 3 years of his 
life he worked at the Brown Shoe Factory in the shipping department; that she had 
possession of the policy at the time of his death and afterwards sent it to the 
insurance company’s office by her brother; that the company sent her two papers and 
she took them to the undertaker, who filled them out, and that she signed them; 
that she did not know of what her husband died. 

The coroner's inquest was held by Deputy Coroner Harold L. Schulz on July 
7, 1933, and set out a finding to the effect that deceased came to his death on the 
6th day of July, 1933, at about 1:45 o’clock p. m. en route to city hospital, from 
chronic endocarditis with hypertrophy. 

Dr. Ralph L. Thompson testified as a witness on behalf of defendant that he 
observed the autopsy on the body of Joseph A. Rowe, but did not perform it, but 
that it was performed by Dr. Nawrocki, a member of the coroner’s staff of the city 
of St. Louis; that the heart showed marked hypertrophy and dilation with chronic 
myocarditis, In answer to questions as to how long this condition had existed, he 
said: “It is impossible in a case like this to say definitely,” but he finally fixed it at 
10 years. 

Dr. Joseph Nawrocki, also called as a witness by defendant, testified that he 
performed an autopsy on the body of deceased, Joseph A. Rowe, on July 6, 1933; 
that he found the heart very much enlarged and what physicians call hypertrophy; 
that the muscular tissue was inflamed and what they call endocarditis. He fixed the 


time that such conditions existed at 5 years. 


Neither one of these physicians who testified on behalf of defendant every saw 
the deceased, Joseph A. Rowe, in his lifetime, and, consequently, never treated him 
and gained whatever information they had, or claimed they had, from their view of 
the organs at the autopsy on the body. 

The defendant charged in its amended answer that the answers of the insured, 
contained in his application, in respect to his being in good health at that time, were 


false and were made by him for the purpose of deceiving the defendant and 


defrauding it, and that, had he not made such false statement and such material 
misrepresentation for the purpose of deceiving and defrauding defendant, it would 
not have issued the policy sued on. Suffice it to say that defendant wholly failed to 
support such allegations. If the insured was not in good health at the time of the 
issuance of the policy, there is no testimony in the case to the effect that he knew 
that he was not in good health at such time. On the contrary, all the testimony bear- 
ing on that issue tended to negative the charge that he had any knowledge of any 


alleged bad health or infirmity at said time. 


pn [1] However, it seems to be the holding of our Supreme Court in the case of 
Kirk v. Metropolitan Life Insurance Co., 336 Mo. 765, 81 S.W42d) 333, that lack of 
knowledge of the existence of the disease by the insured would not, in and of itself, 
completely negative a charge that he was diseased at*such time, but we think that 
such lack of knowledge of its existence on the part of the insured at the time of 
the issuance of the policy would be a circumstance proper to be considered by the 
jury in explaining or contradicting the alleged admissions against interest, if any 
there be contained, in the proofs of death furnished by the plaintiff. 

[2] The testimony of the six lay witnesses. called by plaintiff in this particular 
case, was, we think, proper to he considered by the jury on the question of the 
existence or nonexistence of the disease (described as being the cause of his death) 
at the time of the issuance of the policy and the making of insured’s application. 
Thev all testified that insured did heavy work for many years prior to his death: 
that he never complained of being ill; that he always looked and acted like a healthy 
man: that he lost no time from his work on account of illness; that his health 
appeared to be good: and that it was good. 

One witness, Frank Hogan, shipping clerk for the Brown Shoe Company, testi- 
fied that insured worked under him in the same room and the same department for 
the past year prior to his death and in another department, the boiler room, for the 
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past 5 years; that he was in good health all the time; that he only lost about one 
day from his work; and that was when he had some teeth pulled. 

Other witnesses, called by plaintiff in rebuttal, testified that Rowe’s work in the 
shipping room at the Brown Shoe Company was loading trucks with boxes weighing 
25 to 80 pounds, mostly 40 pounds, and that his general appearance and conduct 
showed good health, and that he was always jovial and never complained. 

Another witness, Charles Grundy, called by plaintiff, testified that he knew 
Rowe for 10 years and roomed with him for the 2 years just preceding his death 
and that he worked regularly; that he never heard him complain and had the 
appearance of being in good health. 


Man is mortal; physical death is inevitable. Every human, even in prenatal 
life, bears in the body the seeds of its ultimate dissolution. So that, literally speak- 
ing, no human can be classified as absolutely free from disease, because of the 
presence of the seeds of destruction which need only to fructify sufficiently in order 
to bring death to the body. Moses, the reputed author of the Pentateuch, records 
an exception to the rule in the translation of Enoch when he was 365 years old, 
whereby he escaped the pangs of physical death; the cryptic account of this miracle 
is found in Genesis 5:24, and reads as follows: “And Enoch walked with God: and 
he was not; for God took him.” 


But no reasonable mind would, or could, adopt this narrow and literal inter- 
pretation whereby all humans would be classified as being diseased because of 
the absolutely known presence of the death-producing germs in the body. 

In the instant case, neither one of the physicians who were present at the 
autopsy performed on the insured’s body ever saw him or treated him in life. 


They had no history of the case. They had no personal knowledge of the insured. 
The length of time the disease of which he died had existed in the body or had 
fructified so as to become imminently dangerous was unknown to them, and 
their testimony on that point was a mere guess. This is borne out by the fact 
that one guessed it 10 years and the other 5 years, and one of the two, thus 


testifying, admitted that it was impossible to tell in a case like that of the 
insured. 


The plaintiff, in her affidavit constituting a part of her proofs of death, set 
out that her husband, the insured, died from myocarditis simply (not chronic 


myocarditis), And, in answer to further questions in her sai affidavit, she 


stated that insured had no attending physicians; that she did not make anv 
written statements or affidavits of physicians a part of her proofs of death, and 
that she did not know of any disease her husband ever had since childhood; 
that she had known him for 32 years, and had been married to him that length 
of time; that at the time of the issuance of the policy his occupation was that 
of laborer in the Brown Shoe Factory shipping room for 1 year of the 5 years 


preceding his death and 4 years stationary fireman; that she had seen and 
identified the remains of her deceased husband; that deceased had never had 
aiy one of a multitude of diseases inquired about. 


[3] The statement of defendant’s agent at the time he procured the applica- 
tion signed by insured is, we think, important and proper to be considered by a 
jury in determining the question as to whether the disease of which insured died 
existed at the time of the issuance of the policy. He was defendant’s agent for 
the purpose of passing on the health of the insured at the time of the issuance 
ot the policy. In fact, the printed directions which the company gave to its 
agent set out that the certificate must in all cases be signed by the agent himself 
after the questions contained were answered and also to set out that he had 
seen the party whose life was proposed for insurance and was satisfied that the 
same was a first class risk, and he followed these instructions by signing a state- 
ment to the effect that he saw and questioned the applicant and believed the 
answers to be correct and true and that he recommended the company to accept 
the risk. That was some evidence that the insured was in sound health at the 
time. 

While it is true that there is no showing that J. L. Smith, the company’s 
agent, was a physician, the defendant company seemed to have confidence in 
his judgment and by its printed instructions required him to sign the certificate 
himself after seeing that all questions contained in the application had been answered 
by the applicant, and further requiring him to see the applicant for insurance and to 
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become “satished that same is a first class risk,” and thereby admitting that its 
agent must have possessed some qualification to pass on the physical condition of 
the applicant. 

{4] We are also of the opinion that the coroner’s inquest and the verdict 
reached at that inquest were not a part of the proofs of death which would bind 
plaintiff as an admission against interest. The defendant itself, in its printed 
instructions for preparing the proofs of death, used this language: “When a coro- 
ner’s inquest has been held, a copy of the verdict duly certified must be furnished 
with the proofs of death.” Thus, in effect, admitting that it was something separate 
and apart from the proofs of death. The same inference is deducible from the form 
of receipt which the defendant made when the plaintiff surrendered the policy and 
delivered the proofs of death to the defendant, as she was required to do. The 
receipt reads as follows: “July 12, 1933. Received policy No. 2214 and proofs cf 
death and coroner’s report on Joseph Rowe, deceased. Signed, Missouri National 
Life Insurance Company. L. A. O'Leary,” thereby indicating that the coroner’s 
report is something separate from, and independent of, the proofs of death. So 
that whatever the coroner’s report contained could not, in our judgment, be con- 
sidered as an admission against interest on the part of the plaintiff. 

There was also a rubber stamp clause on the policy reading as follows: “This 
policy incontestable from date of issue.” This was stamped in two places over the 
printed incontestability clause, which printed clause read as follows: “Incontesta- 
bility. This policy shall be incontestable after two years from the date of issue 
except for fraud, non-payment of premium, misstatement of age, and restrictions 
as to military and naval service herein contained.” 

The proofs of death do not state the immediate cause of death or suggest that 
insured was afflicted with any infirmity at the time of making application or at the 
time of delivery of the policy. The undertaker’s affidavit merely covered data 
relating to the identification of the body of the deceased and contained no reference 
as to what the disease was from which the deceased, Joseph A. Rowe, died, and, as 
stated heretofore, the claimant’s affidavit, which was a part of the proofs of death, 
contained merely the statement that the remote cause of death was myocarditis, and, 
while in answer to the questions as to the immediate cause of death and the duration 
of last illness, the answers were “See coroner’s copy,” the copy of the coroner's 
report referred to did not contain any statement either directly or by implication 
that the disease which caused the insured’s death existed for any particular length 
of time prior thereto. There was no statement in the coroner’s report of the 
duration of the last illness. 

Under the facts shown in evidence we do not regard the coroner’s report as 
properly constituting any portion of the proofs of death. It was not submitted by 
the plaintiff nor accepted by the defendant as a part of such proofs, but as an 
independent document calculated to furnish defendant with additional information 
independent of that contained in the form of proofs of death, by which plaintiff is 
bound under the law. 


[5] The introduction of the coroner’s report was objected to by the plaintiff. It 
was clearly not a part of the proofs of death, and should not have been admitted 
in testimony and should have been excluded on plaintiff’s objection that it was hear- 
say. If the fact of Joseph A. Rowe’s death was an issue, it might have been 
receivable for the purpose of proving his death, but the death of Joseph A. Rowe 
was admitted by the pleadings. The plaintiff, in her petition, stated, among other 
things, the death of Joseph A. Rowe, and defendant in its answer admitted his death. 
Therefore the coroner’s report was not proper to be admitted in evidence to prove 
something which was not in dispute and which the pleadings of both plaintiff and 
defendant conceded to exist, to wit, the death of Joseph A. Rowe. 

[6] So that, as we view the situation, the alleged admissions of plaintiff in the 
proofs of death did not, in point of fact, amount to an admission that Joseph A. 
Rowe was afflicted with the disease, from which he died, at the time of his signing 
the application and at the time of the issuance of the policy. But, assuming that 
it did contain such an admission on the part of the plaintiff, we think that the 
facts and circumstances brought out in the instant case furnish an explanation which 
controverted, explained, and repelled the force of such admission to such an extent 
as to make the question of whether or not the insured was suffering from the 
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disease, of which he died, at the time of the signing and issuance of the policy a 
question for the jury to determine. 

The instant case is clearly distinguishable from the case of Kirk v. Metropoli- 
tan Life Insurance Co., 336 Mo. 765, 81 S.W.(2d) 333. In the Kirk Case the death 
of insured from the disease of tuberculosis occurred within less than 5 months after 
the issuance of the policy, whereas in the instant case the death occurred in a little 
over 14 months after the issuance of the policy, 


In the Kirk Case the proofs of death contained the sworn statements of three 
attending physicians, and one of the three stated that he knew from his personal 
knowledge that deceased had had tuberculosis for one year and the other physicians 
had likewise examined him and treated him during his lifetime and testified from 
actual knowledge derived from treating him. In the instant case there was no 
attending physician and no one had ever treated the insured or had any personal 
knowledge of him growing out of any treatment or history given by him. 

In the Kirk Case the sworn statements of the claimants in the proofs of death 
showed that the insured died of tuberculosis on December 11, 1923, and that his 
last illness began 5 months before death. In the instant case no such admissions 
whatever were made by the plaintiff. 

In the Kirk Case the plaintiff did not demur to defendant’s evidence or ask for 
a directed verdict. In the instant case plaintiff did demur to defendant’s evidence 
and did ask for a directed verdict. 

In the Kirk Case there was no showing on the part of lay witnesses that 
deceased was healthy or even looked healthy and free from disease, whereas in 
the instant case all of the witnesses, consisting of a number of persons who knew 
the insured intimately, testified positively to him being in good health and working 
regularly, doing heavy work, and making no complaint of feeling ill or sick, and 
lost no time from his work except a day when he had some teeth pulled. 

In the Kirk Case the Supreme Court gave no weight to the testimony of the 
lay witnesses called by plaintiff in rebuttal because of the weakness and meager- 
ness of their testimony and their failure to give affirmative proof of the insured’s 
good health, whereas in the instant case the testimony given by the nonmedical 
witnesses was replete with positive statements of the good health of the insured, 
his ability to work, his doing heavy work, his lack of complaint of illness and his 
cheerfulness, all of which indicated good health. 

Besides, any person possessing ordinary common sense, layman or physician, 
knows that a person afflicted with heart disease, who does heavy work, as the 
insured did in the instant case, necessarily causes the heart, the big pump, to be 
overworked, thereby bringing the final collapse closer to the beginning of the 
disease. 

We are making this comparison between the Kirk Case and the instant case 
because the defendant claims, in its brief, that the instant case is so similar to the 
Kirk Case in which the plaintiff's judgment was reversed outright. Therefore we 
have differentiated the instant case from the Kirk Case and have reached the 
conclusion that whatever admissions against interest may have been drawn from 
the proofs of death furnished by the plaintiff have been thoroughly explained and 
controverted by all the facts and surrounding circumstances as to justify the 
submission of the case to the jury and allow them to determine the fact as to 
whether or not the insured was suffering from the disease from which he died 
at the time of his signing the application for the insurance and at the time of the 
issuance of the policy. 

We think that the trial court properly refused the instruction in the nature of 
a demurrer to the evidence offered by the defendant, and that, being the only issue 
raised by the defendant in its brief, it follows that the judgment of the trial court 
should be affirmed, and it is so ordered. 

Becker and McCullen, JJ., concur. 


BAILEY v. AMERICAN LIFE & ACCIDENT INS. CO. No. 23972. 
St. Louis Court of Appeals. Missouri. Oct. 6, 1936. 
As modified on Denial of Rehearing Oct. 20, 1936. 
96 Southwestern Reporter (2d) 903. 
3. MISREPRESENTATION. 
Misrepresentation in application for revival of life policy and admissions against 
interest in bheneficiary’s proofs of death as to insured’s health held immaterial in 
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determining whether policy was avoided, except in so far as ill health, if any, 
may have caused death. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

4. ADMISSION. , 

In beneficiary’s action on life policy, weight of beneficiary’s admissions in proofs 
of death, made in reliance upon physician’s statements that insured had been in 
ill health for two years preceding death and thus at time of application for revival 
of policy, held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

9, PENALTY. 

Affirmative proof is not required to show “vexatious refusal” by insurer to pay 
policy, but penalty should not be inflicted unless facts and circumstances attending 
denial of liability show that refusal was willful and without reasonable cause 


as facts would impress reasonable person before trial (Mo. St. Ann. § 5929, 
p. 4515). 


(For other cases, see Insurance, Dec. Dig. § 602.) 
10. PENALTY. 

Mere fact that trial on merits in action on policy results adversely to insurer's 
contentions does not justify infliction of penalty for refusal to pay, but test is 
whether insurer made its defense in good faith or had reason to know that proof 
to the contrary of its contentions would be so convincing that insurer could not 
reasonably expect verdict in its favor (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. PENALTY. 

Denial of liability on life policy upon basis of admissions against interest 
contained in beneficiary’s proofs of death, which purported to disclose absolute 
defense by showing that insured had made misrepresentations as to health in 
application for revival, held not “vexatious refusal” to pay justifying imposition 
of penalty, where insurer had no reason to anticipate that beneficiary would 
repudiate admissions (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

“Not to be published in State Reports.” 

Action by Dimple Bailey, alias Dimple Martin, against the American Life & 
Accident Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed, and cause remanded conditionally, in accordance with opinion. 

Martin Farrow, of Springfield, for appellant. 

Harvey V. Tucker, of St. Louis, Mo., for respondent. 

BENNICK, Commissioner. 

This is an action upon a policy of life insurance which was issued on August 
12, 1929, by the now defunct First National Life Insurance Company of America, 
insuring the life of one Edward Martin in the principal sum of $500. Subsequently 
the policy was reinsured by the Mississippi Valley Life Insurance Company, and 
later, on May 20, 1932, it was again reinsured by the defendant herein, American 
Life & Accident Insurance Company. 

The action is brought by plaintiff, Dimple Bailey, the beneficiary named under 
the policy, who was designated therein as Dimple Martin, the wife of the insured, 
though the fact was that she was not his wife, but was only living with him under 
the expectation of marriage. 

The policy provided for a grace period of four weeks for all premium pay- 
ments after the first, and also contained a reinstatement provision to the effect 
that, if the policy should become void in consequence of the nonpayment of 
premium, it might be reinstated upon payment of all premiums in arrears, subject 
to evidence of the insurability of the insured satisfactory to the company. A 
further condition of the policy was that it should not take effect if ‘on its date the 
insured was not in sound health. 


Vremiums were paid regularly by the insured up to and including the month 
of October, 1931, bui nothing was paid for the following seven months thereafter 
until in June, 1932, when an application for the revival of the pcticy was made to 
defendant, which had meanwhile taken over the business of the previous company 
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under a reinsurance cgreement which, while not obligating it to 7ssume any lability 
on a policy on which there was a default in premium, severthelcss permitted it, 
upon evidence satisfactory to it of the health and insurability of the insured, to 
reinstate any monthly, ordinary, or industrial policy then in cetault for nonpayment 
of premium. , 

In his application the insured declared that he was then in good health; that 
he was suffering from no disease either acute or chronic; that since the lapse of 
his policy he had not been examined or treated by any physician; and that in asking 
a revival of his policy he understood that it would not be in force until the com- 
pany sbould have approved his application, and should have evidence its approval 
by the indorsement of the same on the policy. 

Contemporaneous with the making of the application for the revivai of his 
policy the insured executed his note for $7.98, representing the aggregate of the 
seven premiums in arrears’ on his policy, which sum was therewith charged as a 
lien against the same. At the same time defendant’s soliciting agent executed a 
certiticate to the company in which he recited that, in taking the application for 
revival of the policy, he had personally seen the insured, and that he had appeared 
to the agent to be in good health. 

On June 20, 1932, the policy was revived by defendant, and thenceforth the 
insured paid his premiums up to and including the month of September, 1932. On 
August 18, 1932, the insured was taken to the Marine Hospital in the city of St. 
Louis, where he died on October 3, 1932, which was well within the grace period 
allowed for the payment of the October premium. 

In due course plaintiff prepared and filed proofs of death, which disclosed 
that the insured had died from valvular heart disease and myocarditis, with 
syphilis as a remote or contributory cause. It happened, however, that such proofs 
purported to show that the insured’s heart condition had existed for two years 
prior to his death, and because of that fact, which meant, if it was true, that the 
disease which caused his death had long antedated the time of the revival af his 
policy when he had represented to defendant that he was in good health, defendant 
denied all liability under the policy. 

Action was thereafter begun in a justice’s court, from which an appeal was 
taken to the circuit court, wherein there was a judgment for plaintiff, and against 
defendant, for the aggregate sum of $704.34, representing a finding for plaintiff 
for the principal sum of $500 due under the policy, with interest in the sum of 
$72.50 and an attorney’s fee of $150, less the amount of the premiums tendered 
into court and the liens charged against the policy, totaling $18.16. Defendant’s 
appeal to this court has followed in the usual course. 

For its first point, defendant argues that the court should have peremptorily 
directed a verdict for it at the close of all the evidence upon the theory that the 
proofs of death filed by plaintiff had disclosed that the disease which brought 
about the death of the insured had not only existed at the time of, but in fact had 
long antedated, the revival or reinstatement of his policy. In other words, defend- 
ant is counting upon a material misrepresentation by the insured regarding the state 
of his health at the time he secured a revival of his policy, and it takes the position 
that the fact of such misrepresentation appeared in the case as a matter of law 
from the admissions contained in the proofs of death which were prepared and 
filed with it at the instance of plaintiff herself. 

{1, 2] It is indeed well settled that admissions against interest contained in 
proofs of death furnished by a beneficiary will serve to preclude a recovery on the 
policy if the recitals in the proofs purport to show grounds for an avoidance of the 
policy and are permitted to go unexplained, unchallenged, and unaccounted for. 
However, such statements or recitals are after all but prima facie only, and are 
consequently not to be taken as conclusive if other facts and circumstances appear 
in the case explanatory of or contradictory to the admissions. Burgess v. Pan- 
American Life Insurance Co. (Mo. Sup.) 230 S. W. 315; Kirk v. Metropolitan Life 
Insurance Co., 336 Mo. 765, 81 S.W.(2d) 333; Cope v. Central States Life Insur- 
ance Co. (Mo. App.) 56 S.W.(2d) 602; Rush v. Metropolitan Life Insurance Co. 
(Mo. App.) 63 S.W. (2d) 453. 


The statements or admissions upon which defendant relies in this case are to 
be found in plaintiff’s own individual certificate, as well as in that furnished by 
Dr. D. J. Prather, who, as the medical officer in charge of Marine Hospital, was 
the physician in attendance upon the insured during his last illness. 
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In plaintiff's own certificate, which constituted a part of the proofs of death, 
the following answers appeared; “12. When did health of deceased first begin to 
be affected? About 2 years ago. 13. Cause of death? Myocarditis. 14. How long 
had deceased had such disease? Don’t know.” 

In Dr. Prather’s certificate, which plaintiff adopted as her own by making use 
of it as a part of her proofs of death, the following appeared: “8. When did health 
of deceased first begin to be affected by the disease causing death? Two years 
according to patient’s history. 9, Duration of last illness? Two years according to 
patient’s history. * * * 10B. From history given you, when did deceased’s health 
first begin to fail? Two years ago.” 

[3, 4] Now, if the proofs of death are to be accepted as disclosing, under 
plaintiff’s own admissions, that the heart condition which ultimately brought about 
the insured’s death had existed for two years prior thereto, then plaintiff would 
clearly not be entitled to recover, since the policy had been revived but little more 
than three months when the death of the insured occurred, and under such circum- 
stances his representation in his revival application that he was then in good health 
and was suffering from no disease either acute or chronic would necessarily have 
been false and untrue. So the important question in the case is that of whether 
such admissions on plaintiff's part may be said to have been contradicted or 
explained by the other facts and circumstances in the case so as to have made the 
ultimate issue of the truth or falsity of the insured’s representations one for the 
jury to determine, notwithstanding the admissions appearing in the proofs of 
death. 

We think that the court committed no error in letting that issue be submitted 
to the jury. 


So far as concerns the statements in plaintiff's own individual certificate, she 
testified that they were not made upon her own information, but solely in reliance 
upon information supplied by Dr. Prather at the Marine Hospital eleven days after 
the death of the insured. Plaintiff had given birth to a child the day preceding 
the insured’s death and was, of course, but barely able to leave her bed, and, in 
order to safeguard her own health, had remained outside the hospital in an auto- 
mobile while the undertaker, who was accompanying plaintiff, had gone inside to 
have the blanks filled out by Dr. Prather. So it was that, even though plaintiff did 
sign and submit the certificate showing that the insured’s health had been affected 
for two years preceding his death, the fact that her statements were founded 
purely upon the statements of some one else rendered them not conclusive against 
her, and left the question of their weight and value to be determined by the jury. 
Mayhew v. Travelers’ Protective Ass’n (Mo. App.) 52 S.W.(2d) 29; Dickey v. 
Supreme Tribe of Ben Hur (Mo. App.) 253 S. W. 417; Grey v. Independent Order 
of Foresters (Mo. App.) 196 S. W. 779. 

Moreover, when asked specifically to state the duration of the myocarditis 
which had caused the insured’s death, plaintiff's answer was that she did not know 
its duration, and thus made no admission in that respect which was necessarily 
inconsistent with the representations contained in the insured’s revival application. 
What we have in mind is, of course, that neither the misrepresentations of the 
insured himself, nor the statements of plaintiff in the proofs of death, would be 
material to the issues on this appeal unless made in regard to a matter which 
caused or contributed to the event or contingency upon which the policy became 
due and payable. Limbaugh v. Monarch Life Insurance Co. (Mo. App.) 84 5S. 
W.(2d) 208. In other words, it is wholly immaterial to the issues in this case 
what the state of the health of the insured may have been at any given time except 
in so far as his ill health, if he suffered from ill health, may have finally caused 
and terminated in his death. Consequently plaintiff’s statement in her certificate 
that the insured’s health had first heen affected about two years prior to his death 
loses much of its unfavorable force, when it is taken in connection with her 
further statement that she did not know the duration of the myocarditis, from 
which it was that the insured died, according to the evidence in the case. 

Nor do we think that the statements made by Dr. Prather in his certificate, 
which were adopted by plaintiff as her own, were in anywise conclusive against her 
right to recover the proceeds of the policy. This for the reason that the doctor's 
statement to the effect that the duration of the insured’s last illness had been two 
years was expressly qualified and limited by the further statement “according 0 
patient’s history.” In other words, it is at once evident that Dr. Prather was not 
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basing his statement in regard to the duration of the insured’s heart condition upon 
what he himself knew to be a fact, but only upon what the insured had told him 
when he had undertaken to treat the case. 

Now assuming that the insured did give Dr. Prather such information, the 
truth of it was nevertheless put directly into dispute by the insured’s contrary 
statement in his revival application, which was likewise in evidence for the jury’s 
consideration. Moreover, we must not forget that defendant's own agent had cer- 
tified to the insured’s appearance of good health at the time he took the latter’s 
revival application, and that there was testimony from plaintiff and other lay wit- 
nesses to the effect that the insured was, or appeared to be, in good health at the 
time. We appreciate that these lay witnesses confessedly know nothing of the 
symptoms of myocarditis, and that their testimony could therefore not have been 
taken to contradict the professional diagnosis of Dr. Prather to the contrary. Kirk 
v. Metropolitan Life Insurance Co., supra; Smiley v. John Hancock Mutual Liie 
Insurance Co. (Mo. App.) 52 S.W.(2d) 12. However, there was no conflict 
between these lay witnesses and Dr. Prather as to any matter stated by him as a 
fact within his own knowledge as a physician. What their testimony served to 
contradict was only the history given Dr. Prather by the insured, who was him- 
self a layman, and for this purpose their testimony, regardless of its inherent infirm- 
ity, had at least the same standing in court as did any statements made by the 
insured in regard to the same subject matter. 

It very readily follows, we think, that plaintiff is not to be concluded as a mat- 
ter of law by the admissions against interest contained in the proofs of deata, and 
defendant’s present insistence to the contrary stands for disapproval. 

[5] As a further reason why its demurrer to the evidence should have been 
sustained, defendant now makes the point that plaintiff had no cause of action to 
assert, It bases its contention upon the language of the facility of payment clause 
contained in the policy, which provided that “the Company will pay such an amount 
(of any settlement under the policy), either to the beneficiary named herein, or to 
the executors, administrators, or assigns, of the Insured; or to any other person 
appearing to said Company to be equitably entitled to the same, by reason of having 
incurred expenses on behalf of the Insured, or for his or her burial; and the pro- 
duction of a receipt signed by any of said persons, shall be conclusive evidence that 
all claims under this Policy have been satisfied.” 

Citing Plummer v. Metropolitan Life Insurance Co., 229 Mo. App. 638, 81 
S.W.(2d) 453, defendant argues that, under the facility of payment clause in ques- 
tion, even though plaintiff was the beneficiary designated in the policy, she neverthe- 
less had no vested right of action against defendant to compel the payment of the 
insurance to her in the absence of a specific direction to that effect in the policy, and 
that the executor or administrator of the insured’s estate would be the only proper 
party who would have the right to enforce payment. 

This point comes obviously as an afterthought on defendant’s part, since neither 
before nor at the trial did it in anywise suggest that plaintiff as beneficiary had no 
cause of action to assert, nor, for that matter, has it brought up the whole of the 
policy in its abstract so as to enable us to verify the assertion made in its brief that 
the policy, nowhere among its provisions, contained an express promise to pay the 
beneficiary. To the contrary, its denial of liability has been at all times consistently 
put upon the sole ground of material misrepresentations by the insured in securing 
the revival of his policy, and in the submission of the case to the jury it asked and 
received instructions from the court so fixing and limiting the issues, and thereby 
inferentially conceding the existence of plaintiff's cause of action save in so far as 
defendant might have had a defense to it on the facts. 

_It follows, therefore, that there is properly no point of plaintiff’s mght to 
maintain the action before us, in view of the fact that the point was not raised or 
suggested by defendant at any stage of the proceedings below. Farrar v. Midland 
: ay Co., 162 Mo. 469, 63 S. W. 115; Clark v. McAtee, 227 Mo. 152, 186, 127 
». W. 27. 

__ [6] It is an elementary principle of appellate practice that no issue will be con- 
sidered in the appellate court unless there was a distinct presentation of such issve 
in the lower court and a reservation in that court of a ground for its subsequent 
review on appeal, subject of course to the well-defined exception that, if the plead- 
ings fail to state a cause of action or defense, or if it appears that the lower court 
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had no jurisdiction over the subject matter of the proceeding, then such defects 
may be complained of for the first time in the appellate court. 

In this instance defendant does not claim that the petition failed to show on its 
face that a cause of action existed in favor of plaintiff and against defendant. 
From the petition it appears that defendant had issued the policy in suit and that 
plaintiff was the beneficiary designated therein; and if for any reason plaintiff's 
status as the one for whose benefit the contract had been made nevertheless afforded 
her no cause of action to assert, then such fact constituted a matter which it was 
incumbent upon defendant to raise appropriately in the trial of the case in order for 
it to be in a position to press it on this appeal. 


Defendant's requested peremptory instruction in the nature of a demurrer 
to all the evidence was properly refused. 


[7] Passing to the instructions, defendant assigns error to the giving of plain- 
tiff’s instruction No. 1, which read as follows: “The Court instructs the jury, if 
you find and believe from the evidence that the defendant, the First National Life 
Insurance Company of America, on the 12th day of August, 1929, insured the life 
of Edward Martin. and issued and delivered to said Edward Martin, while in 
good health, its certain insurance policy whereby defendant agreed to pay to the 
beneficiary named therein the sum of Five Hundred Dollars ($500.00), upon the 
receipt of due proof of death of said Edward Martin and the surrender of said 
policy and the furnishing of proof of payment of premiums therein stipulated; and 
if you further find that the defendant herein thereafter assumed the obligation con- 
tained in said policy; and if you further find and believe from the evidence that said 
Edward Martin paid, or caused to be paid, said premiums and performed each 
and every one of the other conditions in said policy contained, and that the said 
Edward Martin died on the 3rd day of October, 1932, and that the said policy was 
surrendered and due proof of his death and evidence of the payment of said 
premiums were made to the defendant, and that the plaintiff is the beneficiary named 
in the policy, then your verdict must be for the plaintiff and against the defendant.” 


Defendant’s first objection to the instruction is that it hypothesized the payment 
of premiums due under the policy, whereas the uncontradicted evidence showed that 
the policy had been lapsed for nonpayment of premiums for seven months prior to 
the time of its revival. This point is utterly without merit. Conceding that the 
policy did lapse for nonpayment of premiums, it was nevertheless revived, and there 
has never been the least suggestion that it was not in full force at the time of the 
death of the insured, unless it was to be avoided by reason. of misrepresentations 
made by the insured in securing its revival. Moreover, in connection with the revival 
proceedings, the insured executed, and defendant accepted, a premium note for the 
amount in which the insured was in arrears, which note, as prepared by defend- 
ant itself, recited on its face that in the event of the revival of the policy said 
note was to be taken “in payment of such arrears.” It follows, therefore, that 
under the parties’ own agreement all premiums due under the policy were paid in 
one form or another just as hypothesized in the instruction, the fact so submitted 
being actually one as to which there wa’ and could be no dispute. 

{8] Next defendant complains that the instruction created confusion and conflict, 
in that it emphasized the question of the good health of the insured as of the date 
of the original issuance of the policy, which was not in issue, and omitted and 
ignored the defense of bad health as of the date of the revival of the policy, which 
issue was a vital one as submitted by defendant’s own instruction No. 3. 

While plaintiff's instruction was indeed unfortunately drawn in the very 
respect pointed out, we nevertheless cannot believe that the jury could have been 
misled by its language to the point of determining the case upon other ti.an the 
real and vital issues. All of the controversy in the evidence had been directed 
to the matters attendant upon the reinstatement of the policy, and no issue whatso- 
ever had been raised about its original issuance. The practical effect of plaintiff's 
instruction No. 1 was to tell the jury that, if they found that the policy was in 
force at the time of the insured’s death, then plaintiff was entitled to recover. As 
the case was tried, the policy was in force at the time of the insured’s death, unless 
it was to be avoided by reason of misrepresentations made by him in securing 
its revival. This defense was specifically submitted to the jury by defendant's 
own instruction No, 3, so that, under the instructions taken as a whole, no prejudice 
was done to the rights of defendant. 
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This brings us then to the final point in the case of whether there was evidence 
to have warranted the submission of the issue of defendant’s vexatious refusal 
to pay. We think there was not. 

(9, 10] It is a well-settled proposition of insurance law that, while affirmative 
proof is not required to show vexatious refusal, yet the statutory penalty should 
not be inflicted unless the facts and circumstances attending the company’s denial 
of liability show that its refusal to pay was willful and without reasonable cause 
as the facts would have impressed themselves upon a reasonable person before 
the trial (Mo. St. Ann. § 5929, p. 4515). In other words, the mere fact that the 
trial on the merits of the case happens to result adversely to the company’s conten- 
tions is not in and of itself a justification for the infliction of the penalty, but the 
test is rather that of whether the company made its defense in good faith or instead 
had reason to know that the proof to the contrary of its contentions would be so 
strong and convincing that it could not reasonably expect a verdict by the jury 
in its favor. Rush v. Metropolitan Life Insurance Co. (Mo. App.) 63 S.W.(2d) 
453; St. Clair v. Washington Fidelity National Insurance Co. (Mo. App.) 89 
S.W.(2d) 85; White v. American Life & Accident Insurance Co. (Mo. App.) 90 
S.W.(2d) 118; Streeter v. Washington Fidelity National Insurance Co., 229 Mo. 
App. 33, 68 S.W.(2d) 889. 

{11, 12] In this instance, when defendant denied liability, it did so upon the 
basis of the admissions against interest contained in the proofs of death supplied 
it by plaintiff herself, which proofs purported to disclose on their face an absolute 
defense to plaintiff’s claim. The certificate of Dr. Prather, who was a disinterested 
physician in charge of a government hospital, did not disclose the least suspicion 
on his part that the insured’s heart condition had not existed for two years, nor 
did defendant have any reason to anticipate that plaintiff would later repudiate 
the admissions contained in her own individual certificate by showing that it had 
in fact been prepared for her by some one else, upon whose information she relied. 
In other words, the essential elements of bad faith, willfulness, and lack of reason- 
able cause are all absent from this case, and, in the light of both reason and 
precedent, we must therefore hold that the issue of vexatious refusal to pay was 
improperly submitted. Cradick v. John Hancock Mutual Life Insurance Co. (Mo. 
App.) 256 S. W. 501; Merkel v. Railway Mail Ass’n, 205 Mo. App. 484, 226 S. W. 
299; McAlister v. National Life Insurance Co. (Mo. App.) 261 S. W. 733; Conaway 
v. Commonwealth Casualty Co., 225 Mo. App. 421, 37 S.W.(2d) 493; Paetz v. 
London Guarantee & Accident Co., 228 Mo. App. 564, 71 S.W.(2d) 826. 

The error, however, is one that may be cured by a remittitur, the item of 
$150 allowed as an attorney’s fee being the only portion of the verdict affected by 
our decision. 

The Commissioner accordingly recommends that if plaintiff will, within ten 
days, remit the sum of $150, the judgment of the circuit court be reversed and the 
cause remanded, with directions that a new judgment be entered in favor of plain- 
tiff and against the defendant in the sum of $554.34, with interest thereon at the 
rate of 6 per cent. per annum from March 13, 1935, the date of the original judg- 
hy that otherwise the judgment be reversed and the cause remanded for a new 
trial. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 


The judgment of the circuit court is, accordingly, reversed, and the cause 
ee 7 ; 2 = 
remanded conditionally, in accordance with the recommendations of the Com- 
missioner. 


Hostetter, P. J., and Becker and McCullen, JJ., concur. 


ZIELINSKI et al. v. GENERAL AMERICAN LIFE INS. CO. et al. No. 23928. 
St. Louis Court of Appeals. Missouri. Oct. 6, 1936. 
Rehearing Denied Oct. 20, 1936. 
96 Southwestern Reporter (2d) 1059. 

1. APPLICATION. 

Application for insurance constitutes no more than offer or proposal which must 
be accepted by insurer before there is a binding contract, and, when application 
States terms and conditions on which proposal may ripen into completed contract, 
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such terms and conditions must be met before contract takes effect, in absence of 
either express waiver or waiver in nature of estoppel by insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

2. DELAY. 

Application to insurer for issuance of policy or for assumption of particular 
kind of risk necessarily contemplates doing of something by insurer by way oi 
acceptance, hence insurer’s mere delay in passing on application will not warrant 
inference of acceptance of application, in absence of showing of estoppel or waiver 
in nature of estoppel by insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

3. DELAY. 

Insurer’s mere delay in passing on application will not warrant inference of 
acceptance, though premium may have been received and retained by insurer 
pending final action on application, save as retention of premium may operate as 
estoppel against insurer on theory that it assumed attitude wholly inconsistent with 
subsequent contention that no contract of insurance had ever come into existence. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

4. DELAY. 

Insurer’s delay in acceptance or rejection of application amounts to no more 
than silence as to its final intention, which can properly operate as assent and estop 
insurer to deny acceptance only when it has had effect to mislead. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

5. ACCEPTANCE. 

Insurer may retain application and premium for such unreasonable and unwar- 
ranted time, with delay wholly unexplained and unaccounted for, and under such 
circumstances as to justify legitimate inference that, notwithstanding lack of formal 
acceptance, it had nevertheless actually accepted application and had assumed risk 
so as to have rendered it liable for loss subsequently occurring. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

6. DELAY. 

As respects liability for delay, when applicant died before formal action on 
application for double indemnity coverage, subject matter of proposed insurance no 
longer existed, and life insurer could not thereafter have conducted itself so as to 
have prejudiced either applicant or beneficiary and thereby to have raised estoppel 
to assert that no double indemnity contract had been consummated. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

7. ESTOPPEL. 

In action for double indemnity on theory that life insurer was estopped by delay 
in acting on application for double indemnity coverage, evidence of acts and conduct 
of insurer transpiring after insured’s death was not material to show waiver 
occurring after insured’s death, but only to show that insurer had in fact considered 
policy as being in effect before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 

8. DELAY. 

Life insurer’s receipt of application and premium for double indemnity coverage 
and retention thereof, and failure to act during 13 days terminating with insured’s 
death, held not to warrant recovery of double indemnity on ground of estoppel, in 
absence of showing that delay was without reasonable excuse. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

9. WAIVER. 

Life insurer held not liable for double indemnity on theory of waiver in nature 
of estoppel arising from 13 days’ delay in accepting application for double indemnity 
coverage, where insurer was engaged in process of obtaining additional information 
as to whether insured drove delivery truck in addition to clerking in grocery store, 
though inspection report disclosed that insured did not drive truck, so that his 
application would probably have been accepted had he lived. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

10. ESTOPPEL. 


Life insured’s retention of double indemnity premium until June 30th, following 
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insured’s death on May 28th, held not to estop insurer from denying acceptance of 
double indemnity risk, where proofs of death were received by insurer on June 
29th and premium was tendered contemporaneously with denial of liability for 
double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

12. AGENCY. 

Life insurance agent’s power to take application for insurance, to collect 
premium, and to forward application to company for its acceptance or rejection 
did not show authority of agent to bind company to contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be published in State Reports.” 

Action by Milanka Zielinski and another against the General American Life 
Insurance Company, the Missouri State Life Insurance Company, and another, 
wherein an order of dismissal was entered as to last two defendants. From a judg- 
ment for plaintiffs, first-named defendant appeals. 

Reversed and remanded, with directions. 

Williams, Nelson & English, R. F. O’Bryen, and Allen May, all of St. Louis, 
for appellant. 

Harry S. Gleick, Leahy, Walther, Hecker, & Ely, and J. L. London, all of St. 
Louis, for respondents. 

BENNICK, Commissioner. 

This is an action upon a policy of life insurance which was originally issued by 
the International Life Insurance Company, and later reinsured by the Missouri State 
Life Insurance Company, with the defendant herein, the General American Life 
Insurance Company, subsequently assuming all obligations thereunder pursuant to 
the provisions of a purchase agreement which was entered into as of September 7, 
1933, following the adjudication of the insolvency of the Missouri State Life Insur- 
ance Company. The controversy goes wholly to the question of defendant’s 
liability for a double indemnity accidental death benefit under the policy, depending 
upon the fact of whether or not such an obligation had been assumed by defendant’s 
predecessor, Missouri State Life Insurance Company, prior to the death of the 
insured, 

The plaintiffs are Milanka Zielinski and Steve Zielinski, the mother and father, 
respectively, of Joseph Zielinski, the insured under the policy, who sue as the 
beneficiaries designated therein, with the interest of each of them specifically limited 
to one-half of whatever amount might be due under the policy. Originally the Mis- 
souri State Life Insurance Company and R. Emmet O’Malley, superintendent of the 
insurance department of the state of Missouri, were joined along with the General 
American Life Insurance Company as defendants to the action, but at the close of 
plaintiffs’ case an order of dismissal was entered as to the Missouri State Life 
Insurance Company and O’Malley, leaving the action to proceed to verdict and judg- 
ment against the General American Life Insurance Company alone. 

The original policy, which was for the face amount of $1,000, was issued on 
December 22, 1925. This was an ordinary life policy, and defendant has at all times 
conceded its liability for the sum of $1,000, having unavailingly tendered the same to 
plaintiffs immediately upon receipt of proofs of death of the insured, and having 
renewed its tender and paid such sum with interest into the registry of the court 
following the institution of the present action. 

The policy contained the usual provision to the effect that no agent was author- 
ized to make or modify a contract, and that the policy should not be varied or altered, 
or its conditions waived or extended in anv respect, except hy the written agree- 
ment of the company, signed by the president or one of the vice presidents, and the 
secretary or assistant secretary, whose authority would not be delegated. 

Subsequently, in the early part of May, 1931, a soliciting agent of the Missouri 
State Life Insurance Company, by which company the policy was then being carried, 
called at plaintiff’s home and solicited an application for the double indemnity acci- 
dental death benefit under the policy. Incidentally, the insured was then 18 years 
ot age, and living at home with his parents. 


_ , At the agent’s solicitation plaintiffs agreed to make application for a double 
indemnity accidental death coverage, whereupon the agent himself wrote out the 
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application upon information obtained from plaintiffs. Whether the application 
was completely filled out by the agent at the time was a point of some dispute in 
the evidence. Plaintiffs’ evidence, viewed most favorably from their standpoint, 
would indicate that it was entirely filled out, while defendant’s evidence was to the 
effect that it was later necessary for the comapny’s actuarial department to return 
the application to the agent “to have certain questions completed, the answers to 
which did not reflect in the application.” 

The application contained the provision “that the Company shall incur no addi- 
tional liability under the aforesaid policy until this application for Double Indemnity 
Accidental Death Benefit shall have been approved at the Home Office of the Com- 
pany, and until the premium for this additional benefit has been paid.” 

The application was signed on May 5, 1931, by both of the plaintiffs, but because 
of the absence of the insured from his home on that occasion the application was 
left with plaintiffs to be signed by the insured, instead of being at once transmitted 
to the company as would otherwise have been the case. 

It appears that in the course of taking the application the agent read and 
explained its terms to plaintiffs, and that subsequently the insured himself, who was 
a graduate of junior high school, examined the application on his own account, 
and once again read the same over for the benefit of both of his parents. 

On May 15, 1931, after the application had been signed by the insured, the agent 
took it, along with the premium of $1.50 which was therewith paid him by plaintiffs, 
and forthwith turned both the application and the premium over to the home office 
of the Missouri State Life Insurance Company in the city of St. Louis, in which, 
incidentally, plaintiffs themselves resided. At the same time he also took up from 
plaintiffs the original policy of insurance, which he also turned over to the company 
for the purpose of having the rider evidencing double indemnity accidental death 
coverage attached to it if and when the application for the same was accepted by 
the company. 

No evidence was offered by plaintiffs to show, and in fact they do not claim, 
that any rider was ever issued by the company and attached to the policy so as to 
evidence the company’s acceptance and approval of the application for double 
indemnity accidental death coverage. Plaintiffs offered, but were denied the right, 
to show that, at the time the soliciting agent took up the application, the premium, 
and the original policy, he made statements to them which induced them to believe 
that the double indemnity insurance was thenceforth effective, and this notwith- 
standing the definite provision in the application that the company would incur no 
such liability until the application should have been approved at the home office of 
the company. Met with the court’s exclusion of all such evidence upon defendant's 
objection to it, plaintiffs thereupon went ahead with and submitted their case upon 
the theory that, because of the company’s delay in passing upon the application, 
which they claim was for an unreasonable length of time, the inference was per- 
missible that the company had actually accepted the risk at its home office prior 
to the death of the insured. 

As explanatory of its delay, if so it was to be termed, defendant’s evidence was 
to the effect that as soon as the application reached the company on May 15, 1931, it 
was referred to the company’s actuarial department in the usual course followed in 
such matters, and that on May 22d it was returned by the actuarial department to 
the agent to have certain questions completed with reference to the nature of the 
applicant’s employment in his father’s grocery store. Seemingly the company 
desired additional information as to whether the applicant merely waited on his 
father’s trade or also made delivery of purchases by truck, and also as to whether 
or not he was contemplating a change in his occupation, all of which was obviously 
quite material upon the question of the character of risk from accident the 
company might assume. 


What further steps, if any, the agent took with reference to completing the 
application are not disclosed in the evidence, and the agent was not called to the 
stand to testify, although the record would indicate that he was in the courtroom 
at at least one point in the trial. As we have already pointed out, plaintiffs testified 
that the application was never returned to them for any additional information, 
all of the answers having been filled out by the agent before the application was 
ever signed. 

The application was subsequently returned by the agent to the actuarial depart- 
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ment, whereupon an inspection report was requested by the company on May 27th. 
On May 29th a favorable inspection report .was received by the company, and on the 
same date the application was marked declined because of information the company 
had meanwhile received of the applicant’s death, he having been drowned in the 
Mississippi river on the preceding day. ; ; 3 

On or about June 30, 1931, the day following receipt of proofs of death from 
plaintiffs, the company, while at once admitting liability for the face amount of 
the original policy, denied liability for double indemnity, and therewith tendered 
back the premium of $1.50 to plaintiffs, along with the tender of the sum for which 
it admitted liability. Such tender was refused by plaintiffs, and on August 29, 1931, 
the present action was instituted. 

Issue was joined under the pleadings upon the question as to whether the com- 
pany had so unreasonably delayed final action upon the application as to warrant 
the inference that it had in fact accepted the same prior to the death of the insured, 
and as to estop defendant from thereafter insisting to the contrary. 

A verdict was returned in favor of plaintiffs, and against defendant, for the 
aggregate sum of $3,082.08, representing a finding of liability on defendant’s part 
for double indemnity with interest, together with the allowance of the sum of 
$600 as and for a penalty for vexatious refusal to pay. The court ordered a 
remittitur of $250, and thereupon entered up judgment for plaintiffs for the sum of 
$2,832.08. Defendant’s appeal to this court has followed in the usual course. : 

At the close of all the evidence, defendant unavailingly sought an instruction 
peremptorily directing a verdict for plaintiffs; but only for the amount theretofore 
tendered into court by defendant. By thus purporting to limit plaintiff's recovery to 
the single indemnity concededly due under the policy together with the amount of the 
premium theretofore paid towards double indemnity coverage, the instruction served 
the obvious purpose of a demurrer to the evidence upon the issue of plaintiff’s right 
to recover the double indemnity accidental death benefit, and now defendant contends, 
as a matter of chief insistence, that the refusal of its requested peremptory 
instruction was error. 


We think the conclusion is inescapable that the measure of plaintiffs’ recovery 
should have been the amount of defendant's tender as hypothesized in its requested 
peremptory instruction. 


[1] It is to be borne in mind that an application for insurance constitutes no 
more than an offer or proposal to the insurance company which must be accepted 
by the latter before there is a binding contract, and that, when the application 
states the terms and conditions upon which the proposal may ripen into a completed 
contract, those terms and conditions must be met before the contract takes effect, ° 


absent either an express waiver or a waiver in the nature of an estoppel on the 
part of the company. . Rhodus v. Kansas City Life Insurance Co., 156 Mo. App. 281, 
137 S. W. 907. 

[2, 3] In other words, an application to an insurance company for the issuance 
of a policy of insurance or for the assumption of a particular kind of risk necessarily 
contemplates the doing of something on the part of the company by way of an 
acceptance of the application, from which it logically follows that the’ company’s 
mere delay in passing upon the application will not be sufficient in and of itself to 
warrant the inference of an acceptance of the application, absent the showing of 
facts and circumstances in the case giving rise to an estoppel or waiver in the nature 
of an estoppel on the company’s part to assert that the application was not in fact 
accepted and approved by it. Nor will the situation be effected by the fact that the 
applicant's premium may have been received and retained by the company pending 
its final action upon the application, save as the retention of the premium may 
operate as an estoppel against the company upon the theory that, by virtue of the 
retention of the same, the company ha merdie assumed an attitude wholly incon- 
sistent with its subsequent contention that no contract of insurance had ever come 
into existence. Reed v. Prudential Insurance Co., 229 Mo. App. 90, 73 S.W.(2d) 
1027: Mitchell v. American Mutual Association, 226 Mo. App. 696, 46 S.W.(2d) 231.. 
_ [4] After all, the company’s delay in the acceptance or rejection of an applica- 
tion amounts to no more than silence on its part as to its final intention, which can 
properly operate as an aSsent and create an estoppel on the part of the company 
to deny an acceptance only when it has had the effect to mislead. 

This is the true estoppel, founded upon the idea of prejudice and injury to the 
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other party, which would be expected to arise under such circumstances as where 
the applicant had been induced to believe, and did believe, that his application either 
had been or would be accepted, and, in reliance upon such representations, had 
refrained from obtaining other insurance prior to the happening of the event upon 
which the insurance would have become due and payable. Reed v. Prudential 
Insurance Co., supra. 

[5] Or, on the other hand, if we consider the situation upon the theory of a 
waiver in the nature of an estoppel, the company may retain the application and 
premium for such an unreasonable and unwarranted length of time, with its delay 
wholly unexplained and unaccounted for, and under such attendant and accompany- 
ing facts and circumstances as to justify the legitimate inference that notwithstand- 
ing the lack of a formal acceptance, it had nevertheless actually accepted the appli- 
cation and had assumed the risk so as to have rendered it liable for the loss which 
subsequently occurred. 

It is upon the latter theory that plaintiffs seek to recover in this case hy insisting 
that the circumstances attending the delay on the part of the Missouri State Life 
Insurance Company in passing upon their application, which concededly not serving 
to constitute an acceptance of the same as a matter of law, yet amply sufficed to 
warrant the inference of fact by the jury that the application had been accepted 
by the company prior to the death of the insured. 

[6] Now in so far as the question of delay enters into the case, it is a delay of 
only 13 days which is of prime importance, covering the period of time between May 
15th, the date of the company’s receipt of the application, and May 28th, the date of 
the death of the insured. This for the reason that, when the insured died prior 
to any formal action upon his application, the subject matter of the proposed insur- 
ance no longer existed, and it was not thereafter possible for the company to 
have conducted itself in such manner as to have prejudiced either the insured him- 
self or the plaintiffs as his beneficiaries, and thereby to have estopped either itself 
or the present defendant to assert that no contract of double indemnity coverage 
had been. consummated. Mitchell v. American Mutual Association, supra; Carpenter 
v. St. Joseph Life Insurance Co., 212 Mo. App. 336, 246 S. W. 623. 

[7] Of course we do not mean to say that any and all evidence of acts and con- 
duct on the part of the company transpiring after the death of the insured could 
in no event have been material to the issues in the case, for such would not inevitably 
be the situation. However, to whatever extent such evidence was material, it was 
not so for the purpose of showing a waiver occurring after the death of the insured, 
but only in so far as it might have shown that the company had in fact considered 
and regarded the policy as being in full force and effect prior to the death of the 
insured. Wood v. Kansas City Life Insurance Co., 228 Mo. App. 979, 75 S.W.(2d) 
412. 

[8] Now in support of their case plaintiffs showed only the company’s receipt of 
the application and premium and its retention of the same, with the application not 
acted upon during the period of 13 days terminating with the death of the insured, 
which they claim was for an unreasonable length of time, and especially so in view 
of the fact that the insured was ultimately found to have been an acceptable risk 
for the double indemnity accidental death coverage. 

Conceding the above facts from which plaintiffs would seek to justify the infer- 
ence of an unreasonable delay, we nevertheless cannot believe that they made a case 
warranting them in the recovery of the double indemnity under the policy. This 
for the reason that they failed to show that the delay was without reasonable excuse 
so as to have estopped defendant to assert that the application had not in fact 
been accepted prior to the death of the insured. 


Recognizing the necessity for such a showing at the trial of the case, in their 
principal instruction to the jury plaintiffs hypothesized a verdict for themselves on 
the issue of double indemnity only upon a finding from the evidence that the time 
between the company’s receipt of the application and the death of the insured was 
an unreasonable time for the company to retain the application “without showing 
some reasonable excuse for such delay.” 

[9] Here defendant did show a reasonable excuse for its delay, which was that 
it desired additional information as to whether the insured drove his father’s 
delivery truck in addition to clerking in the grocery store, a matter which would 
unquestionably have materially affected his acceptability for double indemnity acci- 





Life] Zielinski et al. v. General American Life Ins. Co. et al. 329 


dental death coverage. And not only did the company desire such information, but 
the fact is that it was engaged in the very process of obtaining it, when the insured 
unfortunately came to his death. That the inspection report disclosed that the 
insured did not drive a truck, so that his application would no doubt have been 
accepted by the company had he lived, is not the point. The company had the right 
to assure itself upon that matter before it incurred the added risk, and, with its 
delay in passing upon the application thus explained and accounted for, plaintiffs 
must be held to have failed in their proof of a waiver in the nature of an estoppel, 
absent which the proof of a mere delay does not suffice to show an acceptance of 
an application, as we have already pointed out. 

[10] There is something said in plaintiffs’ brief about the company’s retention 
of the double indemnity premium until June 30th, following the death of the 
insured on May 28th, as though that fact tended to estop defendant from deny- 
ing the company’s previous acceptance of the risk. We think there is no merit in 
this contention under the particular facts of the case. The record shows that proofs 
of death were made out by plaintiffs on June 27th; that they were received by the 
company on June 29th; and that the amount of the premium, with interest, was 
tendered back to plaintiffs on the following day. It follows under such circum- 
stances that, having tendered back the premium upon and contemporaneous with its 
denial of liability for the double indemnity, the company’s retention of the premium 
up to that time is not to be regarded as inconsistent with the claim that there had 
been no acceptance of the insured’s application. King v. Mutual Life Insurance Co. 
(Mo. App.) 89 S.W.(2d) 145; Beswick v. National, Casualty Co., 206 Mo. App. 67, 
226 S. W. 1031: Mitchell v. American Mutual Association, supra. 

So we repeat that, inasmuch as plaintiffs failed on the record before us to show 
that the insured’s application for double indemnity accidental death coverage had 
ever ripened into a completed contract, there was no basis in the case for their 
recovery of the double indemnity benefit, and defendant’s requested instruction 
directing a verdict for plaintiffs, but limited to the amount of its tender to them, 
should have been given. 

[11] This brings us then to the question of the further proceedings to be had in 
the case: that is, as to whether the case should be remanded for a new trial, or 
whether it should be merely remanded for the entry of a judgment for plaintiffs for 
the amount concededly due them as embraced in defendant’s tender. 

Quite obviously there would be no occasion to send the case back for a retrial, 
unless it should appear that plaintiffs might be in a position to adduce evidence upon 
such retrial which would warrant their recovery of the double indemnity benefit 
eee some theory other than that upon which their present recovery purported to be 
vased, 

[12] Now the only other theory advanced is that the company should have 
been bound and concluded by the statements made to plaintiffs by its soliciting agent 
at the time he took up the application. This evidence was excluded by the court at 
the trial below, and we think properly so. The evidence of the agent’s power to 
take an application for insurance, to collect the premium, and to forward the appli- 
cation to the company for its acceptance or rejection, did not show authority on the 
part of the agent to bind the company to a contract of insurance. Byrne v. Pru- 
dential Insurance Co. (Mo. Sup.) 88 S.W.(2d) 344; Patterson v. Prudential Insur- 
ance Co. (Mo. App.) 23 S.W.(2d) 198. Of course, if the agent had been shown 
to have been invested with general powers, as in Reed v. Prudential Insurance Co., 
supra, or if, as in King v. Mutual Life Insurance Co., supra, it had been shown that 
the company had subsequently ratified the agent’s unauthorized contract or repre- 
sentations, our conclusion upon the point would necessarily be different. 


Plaintiffs have relied most heavily for the support of their judgment upon the 
case of Witten v. Beacon Life Association, 225 Mo. App. 110, 33 S.W.(2d) 989. 
Accepting that decision at its face value, it yet has so many points of striking 
dissimilarity to the facts of the case at bar as to furnish no authority for plaintiffs’ 
present insistence. This for the reason that in the Witten Case, not only did the 
company ultimately issue the policy applied for, but, upon the question of the 
excuse for its delay, it appeared that no investigation of the application was made 
and that there was no showing on the part of the company that the delay was due 
to any cause other than mere negligence. 

For the reasons stated, the judgment of the circuit court should be reversed and 
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the cause remanded, with directions to the lower court to enter up a new judgment 
for plaintiffs, and against defendant, for the amount of defendant’s tender at the 
trial. The Commissioner so recommends. 
Per Curiam. 
The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 
The judgment of the circuit court is accordingly reversed and the cause 
remanded, in accordance with the recommendations of the Commissioner. 
Hostetter, P. J., and Becker and McCullen, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
JANSSEN et al. 
MASSACHUSETTS MUT. LIFE INS. CO. v. SAME. 
Court of Chancery of New Jersey. Oct. 26, 1936. 
187 Atlantic Reporter 643. 
TRUSTS. 

Life insurance trust agreement authorizing insured to withdraw any policy from 
costody of trustee at any time, and reciting that trust should be irrevocable without 
reservation of interest in insured or his estate, held irrevocable only as to policies 
not withdrawn at time of insured’s death, and hence withdrawal of policies from 
custody of trustee effected revocation of trust as such policies. 

(For other cases, see Insurance, Dec. Dig. § 226.) 

Syllabus by the Court. 

Where the basis of a trust agreement is four life insurance policies, the proceeds, 
of which are payable to the trustee upon the death of the settlor, which policies 
were in the possession of the trustee, and subsequently withdrawn therefrom by the 
settlor for the purpose of changing the beneficiary, and which withdrawal was made 
pursuant to the terms of the trust agreement, Ae/d, that the withdrawal of those 
policies from he custody of the trustee effected a revocation of the trust as to them 
only. 

Two bills of interpleader by the Equitable Life Assurance Society of the United 
States, and by the Massachusetts Mutual Life Insurance Company, against Mar- 
garethe Janssen and others and the First National Bank of Hoboken. 

Order for defendant Margarethe Janssen and others, in accordance with 
opinion. 

Hershenstein, O’Brien & Tartalsky, of Jersey City, for defendant Margarethe 
Janssen. 

Lichtenstein, Schwartz & Friedenberg, of Hoboken, for defendants Frederick 
W. Janssen, Jr.. Emma Wieboldt and Margaret Biehler, individually, and Fred- 
erick W. Janssen and John Schlichting, as executors, etc. 

Gaede & Gaede, of Hoboken, for defendant First Nat, Bank of Hoboken. 
Ecan, Vice Chancellor. 

By agreement of counsel, the two above-entitled matters were heard together, 
and the facts involved in both cases were stipulated. The Equitable Life Assurance 
Society of the United States, on December 23, 1927, issued its policy of insurance 
No. 4,598,431 on the life of Frederick W. Janssen in the amount of $10,000, naming 
as beneficiaries Frederick W. Janssen, Jr.. Emma Janssen, and Margaret Janssen, 
children of the insured, equally or to the survivor of them. 

The Massachusetts Mutual Life Insurance Company issued its policies of 
insurance on the life of the said Frederick W. Janssen as follows: 


Number Date Amount Beneficiary 

583,866 September 12, 1922 $10,000 Margaretha Janssen, wife 
586,859 October 11, 1922 10,000 Margaretha Janssen, wife 
725,639 January 4, 1926 5,000 Frederick W. Janssen, Jr., son. 


On October 8, 1929, the insured, as settlor, and the First National Bank of 
Hoboken, as trustee, entered into a trust agreement by which it was agreed that the 
bank should collect and receive all sums payable to it upon the settlor’s death, or 
prior thereto, pursuant to the terms of all the policies which should then be 1 force 
and effect, insuring the life of the settlor and designating the “First National Bank 
of Hoboken, Trustee.” Attached to the trust agreement was a list of the policies in 
force at the time of the making of the agreement, in which was included the four 
policies above set forth. The trustee under the agreement was required to invest 
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and reinvest the proceeds of the policies received by it; and the income arising 
therefrom, it was directed to pay to the defendant Margarethe Janssen, wife of the 
settlor, for and during the period of her lifetime; and upon her death, the corpus 
was to be paid in equal shares to the children of the settlor; and if any of them 
should predecease Margarethe Janssen, then the share of each such deceased child 
was directed to be distributed to his or her next of kin in accordance with the 
intestate laws of this state in effect on the date of Margarethe Janssen’s death. 
The trust agreement, inter alia, contained these two clauses: 

“The settlor may deliver to the trustee any policy or policies of life insurance ir 
which the trustee is named as beneficiary, but the trustee shall not be under any 
obligation to pay any premiums on any policy and the settlor may at any time cease 
to pay the premiums thereon and may at any time withdraw any or all of such 
policies. 

“The settlor reserves the right at any time or from time to time, without the 
consent of any person and without notice to any person other than the trustee, to 
make such changes in the amount or character of the interests of the respective 
beneficiaries as he may desire, and to terminate the interest of any of said bene- 
ficiaries in favor of any other person or persons, upon notice in writing to tae 
trustee directing such change or changes to be made, provided such written notice 
be executed and acknowledged as deeds for the transfer of real property in New 
Jersey are required to be acknowledged, but except for said reserved right to 
change the interests and/or the identity of the beneficiaries, this trust shall be 
deemed to be irrevocable, and no interest is reserved to the settlor or his estate 
except as herein expressly provided.” 

On Novmber 4, 1929, upon the written request of the insured, pursuant to the 
reserved right in the policy to change the beneficiaries therein, and with the written 
consent of the beneficiaries, the said policies issued by the Massachusetts Mutual 
Life Insurance Company were amended by indorsement whch reads as follows: 

“Springfield, Mass., Nov. 4, 1929. 

“If this policy shall mature as a death claim the proceeds shall be paid to The 
First National Bank, of Hoboken, N. J., as trustee, or its successor in trust, in 
accordance with trust agreement dated October 8, 1929, without liability on the part 
of the Insurance Company to see to the carrying out of the terms of the trust; a 
legal request therefor having been received. 

“The right is hereby reserved to the insured to successively change the benefit 
hereunder, without the consent of any beneficiary. 

“J. Wells, Asst. Secretary.” 

The said last-named policies contained the following provisions: 

“Tf any beneficiary die before the insured, the interest of such beneficiary wll 
vest in the executors or administrators of the insured unless otherwise provided 
herein. 

“Subject to the rights of any assignee, the insured may, in accordance with any 
right reserved in the application for this policy, or amendments thereto, successively 
change the beneficiary hereunder; provided that any such change shall become 
operative only when endorsed upon the policy at the Company’s Home Office pursu- 
ant to such form of request as the Company may require.” 

In the application for each of the above policies, or amendments thereto, the 
right was reserved successively to change the beneficiary thereunder without the 
consent of any beneficiary. 

The Equitable Life Assurance Society policy contained the following provisions: 


“(a) The Insured may from time to time during its continuance, change the 
beneficiarv or beneficiaries by a written request, upon the Society’s blank, filed at 
its Home Office, but such change shall take effect only upon the endorsement of the 
same hereon by the Society: 

“If the executors, administrators or assigns of the Insured be not ae 
designated as beneficiary and if there be no other beneficiary living at the deat 
of the Insured, payment will be made to the surviving children of the Insured; 
or should none survive, then to the Insured’s executors, administrators or assigns.” 

The insured, Frederick W. Janssen, by request in writing made to the Equitable 
Life Assurance Society, asked that the policy be rewritten; the said society on April 
8, 1930, rewrote the aforesaid policy No. 4,598,431, so that the name of the bene- 





332 The Insurance Law Journal, Vol. 88 [Feb., 1937 


ficiary therein became the “First National Bank of Hoboken.” The policy as rewrit- 
ten gave the right to the insured to change the beneficiary or assign the policy and 
contained the provision last above quoted. 

The four aforesaid policies were delivered to the First National Bank of 
Hoboken to be held by it as trustee under the trust agreement. 

On February 21, 1935, Frederick W. Janssen was confined, with a serious ill- 
ness, in the Overlook Hospital, Summit, N. J., where he was awaiting a critical 
operation which he believed might prove fatal to him. With that feeling, he 
decided to cancel the trust agreement between himself and the First National Bank 
of Hoboken, and withdraw from the operation of said agreement all of the policies 
contained in said trust and to change the beneficiaries in said policies from the 
First National Bank of Hoboken, trustee, to Margarethe Janssen, his wife. To 
effect that intent, he, on said date, engaged the services of George A. Goodridge, an 
insurance broker, as his duly authorized agent for the purpose. On the day of his 
engagement, Goodridge telephoned the home office of the Equitable Life Assurapce 
Society in New York City and stated to a Mr. Kelly, the society’s duly authorized 
representative, and a member of the Change of Beneficiary Department of the 
society, that Frederick W. Janssen was about to terminate the trust with the First 
National Bank of Hoboken, trustee; that he was very sick and was about to 
undergo a very serious operation within a few days; and that, consequently, the 
society promptly mail a change of beneficiary papers to him in behalf of Frederick 
W. Janssen so as to change the beneficiary in said policy to Margarethe Janssen, his 
wife; and that Mr. Janssen had made written request to the society; and that 
haste was necessary because of the circumstances; and that he (Mr. Goodridge) was 
telephoning in advance of the receipt of the letter with respect to the situation in 
order to expedite the matter. In the course of the telephone conversation, Good- 
ridge asked Kelly what the result would be if only Janssen’s written letter request- 
ing the change of beneficiary were received by the society before his death, and not 
the signed forms for such purpose furnished by the society. He was then assured 
by Kelly that the society, like others, would take a reasonable view of the situation. 

On the day last aforesaid, Goodridge sent to the Massachusetts Mutual Life 
Insurance Company, at Springfield, Mass., its home office, a telegram, and a letter, 
outlining, in effect, the subject-matter of the conversation which he had had over 
the telephone with Kelly of the Equitable Life Assurance Society. On the same day 
at the Overlook Hospital, the insured, Frederick W. Janssen, with his wife 
Margarethe, Margaret Biehler, Fred Janssen, Jr., and Emma Wieboldt, the three 
last named his children, all of whom were the beneficiaries named in the aforesaid 
trust, executed and signed the following paper writing: 

“February 21st, 1935. 
“The First National Bank of Hoboken, N. J., Trustee, 

“Hoboken, N. J. 
“Gentlemen : 

“Changing circumstances lead me to make the following request: I wish to 
withdraw from the Life Insurance Trust, dated October 8th, 1929, the following 
policies : 

Metropolitan 3503372-A $10,000.00 

- 3843801 10,000.00 

* 4796189 5,000.00 

“ 4796190-A 10,000.00 
Masachusetts 583866 10,000.00 

” 586859 10,000.00 
” 725639 5,000.00 
New York Life 9301675 10,000.00 
Equitable Life 4598431 10,000.00 
Prudential 6697344 20,000.00 

“Will you kindly deliver these papers to my representative, Mr. George A 
Goodridge, who will receipt for them? Thank you for your prompt compliance 
with this request. 

“Let me take this opportunity to thank you for all favors of the past, which I 
have appreciated. 

“Very truly yours, 


“TSigned] F. W. Janssen. 





Life] Equitable Life Assur. Soc. of the U. S. v. Janssen et al. 333 


“Witness: Julius Lichtenstein. 
“We, the undersigned, consent to the above. February 21st, 1935. 
“Margarethe Janssen 
“Margaret Biehler 
“Fred Janssen, Jr. 
“Emma Wieboldt. 
“Witness: Julius Lichtenstein 
“Receipt is acknowledge this day of the above mentioned life insurance policies, 
“George A. Goodridge.” 

At the said time, February 21, 1935, at the hospital, the insured, Frederick W. 
Janssen, signed the following letters intending that they be filed at the home offices 
of the respective insurance companies, thereby to effect changes of beneficiary 
under the said policies to his wife, Margarethe Janssen, viz. : 

“February 21st, 1935 
“Masachusetts Mutual Life Insurance Company, 
“Springfield, Mass. 
“Re: Policies Nos.: 583866; 586859; 725639. 
“Gentlemen : 

“This is to notify you that I am terminating the Life Insurance Trust of Octo- 
ber 8th, 1929 with The First National Bank of Hoboken, New Jersey. I wish to 
name as beneficiary my wife, Mrs. Margaretha Janssen. Will you kindly prepare 
promptly the necessary papers for my signature. 

“Thank you for your cooperation. 

“Very truly yours, 
“Frederick W. Janssen.” 
“February 21st, 1935. 

“Equitable Life Assurance Society, 

“393 Seventh Avenue, 

“New York City. 

“Re: Policies Nos. : 4598431. 

“Gentlemen : 

“This it to notify you that I am terminating the Life Insurance Trust of October 
8th, 1929 with The First National Bank of Hoboken, New Jersey. I wish to name 
as beneficiary my wife, Mrs. Margaretha Janssen. Will you kindly prepare promtply 
the necessary papers for my signature. 

“Thank you for your cooperation, 

“Very truly yours, 
“Frederick W. Janssen.” 


Those letters were mailed to both insurance companies in the afternoon of 
February 21, 1935. On the same day, at about 5 o’clock in the afternoon, the First 
National Bank of Hoboken delivered the four policies to Goodridge, aforesaid, upon 
the presentation by him of the letter addressed to it, above set forth. On receiv- 
ing the policies from the bank, on the date last mentioned, Goodridge, for and in 
hehalf of Frederick W. Janssen, mailed at the United States post office all of the 
Massachusetts Mutual Life Insurance Company’s and the Equitable Life Insurance 
Society’s policies to the home offices of the companies, inclosing with them a memo- 
randum indicating that they were policies for the insurance companies’ attention as 
per the insured’s letter of February 21, 1935. The policies were, in due course, 
received by the insurance companies prior to the death of Frederick W. Janssen. His 
death occurred on the morning of February 25, 1935. The day following the mail- 
ing of the policies to the insurance companies, February 22, 1935, was Washing- 
ton’s Birthday, a holiday, and the companies were not then engaged in the trans- 
action of business. The situation was the same on Saturday, February 23, 1935; 
the home office of the Equitable Life Assurance Society was closed and it was not 
then engaged in the transaction of business. On February 25, 1935, Goodridge 
received from the home office of the Massachusetts Life. Isurance Company the 
following communication: 

“February 23rd, 1935. 
“Mr. George A. Goodrich, 
“50 Church Street, 
“New York, N. Y. 
“Re: Frederick W 
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7 policies: 583,866 
586,859 
725,639 
556,948 
583,865 


4 636,017-018 
“Dear Mr. Goodrich: 

“We enclose herewith seven amendments for signature of Mir. Frederick W. 
Janssen, with any witness, changing benefit under the policies in favor of his wife, 
Margaret Janssen. 

“The first three policies are under a Trust Agreement dated October 8, 1929, 
with First National Bank, of Hoboken. 

“It will be necessary to have the Trust Agreement revoked and proper letter of 
revocation furnished this Company by the Trustee Bank, dated prior to the dating 
of the three amendments enclosed under these three policies. 

“Please be sure to send us all seven policies for endorsement when returning the 
signed amendments and revocation letter. 

“Very truly yours, 
“F. H. Lewis, 
“General Agent.” 

This letter was received by Goodridge at his office on the morning of February 

25, 1935, after the death of Janssen. 


Frederick W. Janssen left a last will and testament dated February 21, 1935, 
and named therein as executor and trustee John Schlichting and Frederick W. 
Janssen, Jr., his son. The will was probated by the Surrogate of Union County 
on March 9, 1935. The executor and trustee named therein qualified on said date. 


The insurance companies’ attorneys filed their respective bills of interpleader, 
alleging that they could not safely pay the amount due on the policies in question 
to any one person because the First National Bank of Hoboken, as trustee, Mar- 
garethe Janssen, the executors of Frederick W. Janssen’s estate, and the children 
of Frederick W. Janssen, had all requested payment thereof, and were discharged 
by interlocutory decrees by paying into this court the net amount due under said 
policies. 


Were the rights of the First National Bank of Hoboken to the proceeds of the 
four policiés terminated and destroyed by the withdrawal of the policies pursuant to 
the request of the insured on February 21, 1935? It is my belief that they were. 
The last two lines of the first clause of the trust agreement above set forth states 
that the settlor “may at any time withdraw any or all of such policies.” In acord- 
ance with that stipulation, the settlor, in his lifetime, withdrew the policies in ques- 
tion from the custody and possession of the bank, which act, in my opinion, unques- 
tionably implied, and caused, a revocation of the trust agreement. The policies 
were the subject of the trust agreement. With their withdrawal, the purpose of the 
agreement no longer existed. The settlor recited in his request for the withdrawal 
that his action was due to “changing circumstances.” He stated that he wished to 
withdraw the policies “from the life insurance trust.” He said that it was his 
intention to change the beneficiary in the policies from the trustee, and substitute as 
such his wife. He did everything, in so far as he was able, to accomplish that 
result. He withdrew all his policies which had been in the possession of the bank, 
clearly indicating thereby that it was his intention to terminate; cancel, and destroy 
the trust. Prudential Insurance Co. v. Reid, 107 N. J. Eq. 338, 152 A. 454; Pru- 
dential Insurance Co. v. Swanson, 111 N. J. Eq. 477, 162 A. 597. The defendant the 
First National Bank of Hoboken stresses paragraph 7 of the trust agreement, which 
recites that except for certain reserved rights to change the interest and (or) the 
identity of the beneficiaries, the trust shall be deemed to be irrevocable, and no 
interest is reserved to the settlor or his estate as therein expressly provided. In 
considering written instruments, the court will endeavor to so construe them as to 
make all its parts, consistent with each other, stand. Therefore, the trust agree- 
ment in the instant case I construe to be irrevocable only as to the policies which 
~ /‘ been withdrawn from the operation of the trust at the time of the settlor’s 

eath, 

The language in the trust agreement, quoted above, that the settlor may at any 
time withdraw any such policies, is most effective; and, when invoked, will produce 
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an implied cancellation of the trust agreement as to those policies withdrawn by the 
settlor. Since the settlor withdrew the policies, which was his right under the 
terms of the trust agreement, what act, under the agreement, was then left for 
the bank to perform? It was left without power. The right of the bank to the 
proceeds due under the policies was extinguished with the withdrawal of the instru- 
ments which were the basis of the trust fund. 
Since my determination is that there was a revocation of the trust as to the 
licies involved, then next for consideration arises the claim of the widow as 
beneficiary under the policies. The bank’s interest in the trust having ceased with 
the failure of the trust, leaves the executors and the children as the only ones 
interested in the policies. The children are all of age; and they, through their 
counsel, stipulated in open court that it would not be necessary for me to decide 
this further question, Counsel for the widow stated that she consents that the 
proceeds of the Massachusetts policies be paid to the executors, and that the 
proceeds of the Equitable policy be paid to the children. 
I feel that the clauses of the policies concerning the payment of the proceeds in 
the event that there is no living Sensliaines at the time a the insured’s death are 


applicable to the pending situation, and that the proceeds of the Massachusetts 
Mutual Life Insurance Policies should be paid to the executors of the insured, and 
that the proceeds of the Equitable Life Insurance Policy should be paid to the 
children of the insured. 

T will advise an order to conform with these conclusions. 


FRANKEL v. CONNECTICUT GENERAL LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. Oct. 2, 1936. 
290:New York Supplement 232. 
TOTAL DISABILITY. 


Evidence held to sustain verdict and finding that insured was totally and per- 
manently disabled, entitling him to disability benefits and waiver of premiums under 
policies. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Action by Max Frankel against the Connecticut General Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Heffernan, JJ. 

Watts, Oakes & Bright, of Middletown, for appellant. 

Isadore Rothenberg, of Monticello, for respondent. 

Per Curiam. 

Defendant has appealed from a judgment directing specific performance of 
two insurance policies issued by it to plaintiff, which judgment also directed the 
payment to plaintiff of accrued disability benefits. The action was brought to 
enforce the provisions of these insurance policies which relate to total and per- 
manent disability benefits and waiver of premiums, such provisions being to the 
effect that, if the insured “ * * * becomes totally and permanently disabled as 
hereinafter defined, by bodily injury or disease occurring after the date on which 
this insurance takes effect, the Company will pay to the insured indemnity at the 
rate of $50 per month as long as the insured lives and remains so disabled. * * * 
- “The term ‘Total and Permanent Disability’ as used herein is defined as 
TOllows: 

“A, Disability which wholly and continuously prevents the Insured and pre- 
sumably will during his entire life prevent him from engaging in any occupation 
or employment for wage or profit, or 

“B. Disability which wholly and continuously prevents the Insured from 
engaging in any occupation or employment for wage or profit and shall have con- 
tinuously so disabled the insured for a period of not less'‘than fourteen days. * * * ” 

In his complaint plaintiff alleged that he became totally and permanently dis- 
abled on December 10, 1934, and that defendant has refused to pay disability benefits 
since July 18, 1935. He demanded judgment for the payment of the benefits accrued 
and also for a decree directing defendant to specifically perform the contract. 
Defendant denied the material allegations of the complaint. On the trial the court 
directed that a jury be impaneled and submitted to it the following question: “Has 
the plaintiff since December 10, 1934, been totally and permanently disabled so as 
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to prevent him from engaging in his usual occupation or performing any work {or 
which he is reasonably fitted?” 

The jury answered this question in the affirmative, and the court adopted the 
finding as its own. The question submitted to the jury is simply one of fact. The 
plaintiff produced medical testimony establishing that he is totally and permanently 
disabled and that he has been so disabled since December 10, 1934. While defendant 
produced medical testimony to the contrary, the jury accepted plaintiff’s version on 
a plain question of fact. We are unable to say that such verdict and finding of the 
court are against the weight of the evidence. Goldstein v. Connecticut General 
Life Ins. Co., App. Div. , 289 N. Y. S. 597; Skulsky v. Metropolitan Life 
Ins. Co., 241 App. Div. 895, 271 N. Y. S. 982. 

Defendant questions the right of plaintiff to specific performance of the 
provisions of the policies relating to payment of future disability benefits and waiver 
of premiums. Neither in its pleading nor on the trial did defendant make the 
contention that the action was not maintainable on the equitable side of the court. 
Furthermore, the trial court had protected the rights of defendant in this respect 
by incorporating in the judgment the following provision: “5. That plaintiff, in 
accordance with the terms and provisions of the said policies, shall continue to 
furnish to the defendant proof of the continuance of such total and permanent 
disability and submit to examination in the manner contained in said policies, and 
that on recovery of the plaintiff from said total and permanent disability the 
defendant may reopen the case for the submission of proof of the plaintiff's 
recovery.” 

Judgment unanimously affrrmed, with costs. 


STERN et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Trial Term, New York County. June 18, 1935. 
290 New York Supplement 356. 
1. EXPIRATION DATE. 

Insured’s administrators seeking to recover proceeds of life policy on theory 
that insurer, having notified insured as to date of expiration of extended insurance, 
was estopped from showing different actual expiration date, had burden of estab- 
lishing that insured failed to exercise one of other options available to him with 
resulting damages, or that he failed to procure reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2. NOTICE OF EXPIRATION. 

Evidencé of insured’s administrators seeking to recover proceeds of life policy 
held insufficient to establish that insurer which had informed insured, after expira- 
tion of policy, that extended insurance would expire on May 12, 1933, was estopped 
after insured’s death on March 21, 1933, from showing actual expiration date of 
March 12, 1933, especially where insurer had subsequently notified insured of 
correct expiration date. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Action by Elizabeth Stern and another, as administrators of the estate of 
Arthur J. Stern, deceased, against the Equitable Life Assurance Society of the 
United States. 

Complaint dismissed. 

White & Case, of New York City, for plaintiffs. 

Alexander & Green, of New York City, for defendant. 

WALSH, Justice. 

On February 1, 1928, defendant issued to Arthur J. Stern its policy insuring 
his life for $5,000. The estate of the insured was named as beneficiary. Premiums 
were payable quarterly on the 12th day of January, April, July, and October, and 
the amount of each quarterly premium was $78.05. Payment of premiums was 
made up to, but not including, January 12, 1932, the premium payable on said date 
not being paid. A check had been given to defendant by the insured to pay the 
quarterly premium which fell due on January 12, 1932, and also the interest, 
amounting to $17.34 on a loan which had been made to him on the policy, This 


check was dishonored; whereupon defendant wrote the insured advising him of 
the return of the check for insufficient funds. 
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Upon the default of the insured in paying said premium payment due January 
12, 1932, the policy lapsed. The insured, notwithstanding such lapse, had the option, 
within three months after the default, of surrendering the policy and electing (a) 
to receive the cash surrender value thereof; (b) of purchasing paid-up life insur- 
ance; or (c) of continuing the insurance as nonparticipating extended term insur- 
ance for the face amount of the policy. In the event he made no election within 
such three months’ period, the insurance was to be continued as provided in option 
{C). 

On March 23, 1932, the insured wrote to defendant requesting information as 
to the cash surrender value of the policy, and also as to whether he was protected 
under the extended term insurance plan, and, if so, for how long. He also 
requested information as to whether or not he could be examined at the Brooklyn 
office of the defendant in connection with the reinstatement of his policy. On 
April 7, 1932, in reply to this letter, defendant wrote the insured advising him as 
to the cash surrender value of the policy and stating that the extended term insur- 
ance available under the policy would amount to $4,711, which would be operative 
up to, but not including, May 12, 1933. 

This information given to the insured was not correct, but was based upon 
the mistaken belief of defendant that the loan interest above mentioned had been 
paid to January 12, 1932; whereas same had not been paid. By reason of such 
nonpayment the cash surrender value of the policy was $445, which, after deducting 
the amount of an outstanding loan of $289, and said unpaid interest thereon, 
amounted to $138.66. This reduced cash value was sufficient to purchase extended 
insurance in the sum of $4,693.66, up to, but not including, March 12, 1933. 

On July 11, 1932, defendant sent the insured a letter notifying him of the 
lapse of the policy and informing him that same continued in force as paid-up 
extended insurance for $4,693.66 until, but not including, March 12, 1933. 

The insured died on March 21, 1933, and plaintiffs were thereafter appointed 
administrators of his estate. They demanded payment of the sum of $4,711, which 
defendant declined to make; whereupon this action was brought to recover said sum. 

[1, 2] The question for determination is whether or not the defendant, by 
reason of its notification to the insured on April 7, 1932, that the extended term 
insurance expired on May 12, 1933, is now estopped from showing that the actual 
date of expiration was March 12, 1933, and that accordingly the defendant is not 
liable under the policy. 

The doctrine of estoppel can be invoked only if the conduct of defendant was 
such as to induce the insured, acting in reliance thereon, to alter his conduct by 
reason thereof to his prejudice. 

The burden of establishing that the insured failed to exercise one of the 
othes options available to him, with resultant damage, or that he failed to procure 
a reinstatement of the policy, rests upon plaintiffs. There is no evidence tending 
to show that, even had the assured known of the correct expiration date of tne 
extended insurance, he would have elected to take either one of the other options 
available to him. 

Nor was it established that he would have endeavored to procure a reinstate- 
ment of the policy, or, if he had so endeavored, he would have been successful. 
Reinstatement could be secured only in accordance with the provisions of the policy 
which required the production of evidence of insurability satisfactory to defendant 
and the payment of all overdue premiums and interest. Whether he could have 
met these conditions is highly problematical. There is no presumption that the 
insured, whose policy had lapsed by reason of his nonpayment of one quarterly 
premium, and who had during all the time intervening between the date of the 
lapse and the date of his death taken no steps to secure such reinstatement, would 
have endeavored to secure such reinstatement between March 12, 1933, and the 
date of his death. Nor can it be presumed that, if such endeavor had been made, 
that the same could have been secured. 

The cases cited by plaintiffs (Meeder v. Provident Savings Life Assurance 
Society, 171 N. Y. 432, 64 N. E. 167, and Mathews v. Mutual Life Ins. Co., 241 
\pp. Div. 843, 271 N. Y. S. 321), differ from this case in that in the Meeder Case 


the beneficiary, before there was a default in the payment of premium, inquired of 


the insurer whether or not the premium due on a certain date had been paid, stating 
that if it had not he would pay same. The insurer replied that such premium had 
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been paid, but subsequently declared the policy forfeited by reason of the nonpay- 
ment of such premium. In the Mathews Case defendant, also before default in 
payment of premium, wrote the insured that if such premium were not paid the 
policy would have an extended term value for the period and amount specified in 
its letter. The court held that if the assured knew of such letter, and, relying on 
it, refrained from paying further premiums, the defendant would be estopped from 
denying the representations made therein. Here, however, the insured was already 
in default, and it is not shown that his conduct was affected or his rights prejudiced 
by the mistake of defendant. 

At any event, the notification sent by the defendant to the insured on July 11, 
1932, setting forth the correct amount of his extended term insurance and the date 
of expiration thereof, was sufficient to apprise the insured of the true date of the 
expiration of his extended term insurance. 

The complaint is dismissed. 


ARCURI v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, First Department. Oct. 30, 1936. 
290 New York Supplement 567. 
EFFECTIVE DATE. 

Where application for life policy and receipt for first premium both stated 
that insurance should take effect from date of application, provided application 
was approved at insurer's home office, policy applied for held not to have become 
effective, where applicant died before home office approved application. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

Appeal from Trial Term, Bronx County. 

Action by Josephine Arcuri against the Prudential Insurance Company of 
America. From a judgment of the Supreme Court, Bronx County, entered on a 
directed verdict for $10,000. after a trial at Trial Term without a jury, as amended 
by an order entered nunc pro tunc as of March 24, 1936, reducing the total judg- 
ment to $14,390.80, the defendant appeals. 

Judgment reversed, and complaint dismissed. 

Argued before Martin, P. J., and Townley, Glennon, Untermyer, and Dore, JJ. 

Solon Weit, of New York City (Merwin F. LeVine, of New York City, of 
counsel), for appellant. 

Toseph L. Zoetzl, of New York City, for respondent. 

TOWNLEY, Justice. 

Plaintiff sued as the beneficiary of a life insurance policy. The defendant 
company pleaded that the policy never went into effect. The trial court found for 
the plaintiff. The facts in so far as they relate to this policy are that Antonio 
Ferraro, the deceased, applied on December 7, 1928, for the policy in suit. He 
paid the first premium and agreed as follows: “* * * I further agree that the 
policy herein applied for shall be accepted subject to the privileges and provisions 
therein contained and that unless the full first premium is paid by me at the time 
of making this application, the policy shall not take effect until issued by the 
Company and received by me and the full first premium thereon is paid, while my 
health, habits and occupation are the same as described in this application. It is 
understood and agreed, however, that if at the time of signing this application the 
full first premium is paid, the insurance shall take effect from the date of this 
application, in accordance with the provisions of the policy hereby applied for, 
provided this application is approved and accepted at the Home Office of the 
Company, in Newark, New Jersey, under the plan for the premium paid and 
amount of insurance applied for.” The receipt signed by the agent also provided 
that the insurance would take effect from the date of the application provided the 
application “is approved and accepted at the Home Office of the Company. * * *” 
The plaintiff testified that when the money was paid over, Charnas, the agent, said 
to the deceased: “ * * * If anything happens to you from this minute on, you are 
protected. Even if anything should happen to you today, this Mrs. Arcuri will get 
$10,000 from the Prudential Life Insurance Company. You have nothing to worry 
about from today on.” ‘ 

It is clear that Charnas had no authority to bind the company to any waiver 
of the terms of the application or of the receipt. Moreover, Charnas denied ever 
making any such statement. 
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Thereafter, on December 15, 1928, Charnas received from the home office of 
the defendant a letter in relation to this application for the policy in suit. The 
company said that it desired a specimen of the applicant’s urine for home office 
analysis and asked Charnas to arrange for a suitable appointment for the medical 
examiner to get the specimen and send it to the home office. Charnas promptly 
telephoned Ferraro’s home and asked for the specimen. Charnas was informed 
that Ferraro was then.ill and that the company would have to wait for a specimen. 
Ferraro died the next day. The home office never approved the application. The 
company thereafter offered to return the premium which had been received. 

The trial court relied upon Hart v. Travelers’ Insurance Co., 236 App. Div. 
309, 258 N. Y. S. 711, affirmed 261 N. Y. 563, 185 N. E. 739, and Buono v. Pruden- 
tial Insurance Co. of America, 240 App. Div. 898, 267 N. Y. S. 972. The provisions 
of the documents involved in the Hart Case were different from the agreement above 
quoted, and the Buono decision has been explained as depending on matters other 
than the provision as to approval by the home office. Corning v. Prudential Ins. 
Co. of America, 248 App. Div. 187, 190, 288 N. Y. S. 661, 663. 

The language used in the policy at bar has been construed both by the Supreme 
Court of the United States in Mutual Life Insurance Co. vy. Young’s Administra- 
tor, 23 Wall. (90 U. S.) 85, 23 L. Ed. 152, and by the Second Department in the 
Corning Case, supra. 

In the Corning Case, the court in its opinion pointed out the distinction 
between the language considered and that involved in Hart v. Travelers’ Insurance 
Company, and said: “I am of opinion that the provisions quoted from the printed 
application and receipt are unambiguous and sufficed to apprise the applicant that 
the insurance was conditioned upon the defendant’s approval. 

“In granting plaintiff-respondent’s motion, the learned Special Term justice 
relied upon the authority of Hart v. Travelers’ Insurance Co. (236 App. Div. 309 
{258 N. Y. S. 711]; affirmed, without opinion, 261 N. Y. 563 [185 N. E. 739]) and 
Buono v. Prudential Insurance Company of America (240 App. Div. 898 [267 
N. Y. S. 972]). I am of opinion that the Hart Case (supra), which is invoked as 
authority in the Buono Case (supra), must be distinguished from the present one 
because of the substantial differences that appear in the respective receipts which 
were given the applicant for the payment of premium. * * * 

“In this case the language of the receipt in the one sentence dealing with the 
taking effect of the insurance, fortified by similar language in the application, makes 
it plain that approval. by the company is a prerequisite. * * * 

“The clear and unambiguous language of the application and receipt in this case 
requires a holding that the insurance was not to take effect until the application was 
approved, and, under the undisputed facts, not only was such approval never given 
but the defendant declined with reasonable promptness.” 

We agree with the conclusion reached in these cases. There is no ambiguity 
in the language used in the receipt and application here, and no insurance became 
effective until the application was approved by the company. 

The judgment should be reversed, with costs, and the complaint dismissed, with 
costs 

Judgment unanimously reversed, with costs, and the complaint dismissed, with 
costs. All concur. 


PETTY v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 163. 
Supreme Court of North Carolina. Oct. 14, 1936. 
187 Southeastern Reporter 816. 
3. MISREPRESENTATION. 
_ In action on life policy, insurer’s answer alleging misrepresentation in applica- 
tion for reinstatement as to health, and alleging that insurer was induced by repre- 
sentations to reinstate policy, held to set out elements of fraudulent misrepresen- 
_ sufficient to raise an issue (C. S. § 6460, as amended by Pub. Laws 1927, c. 
a 8 1) 
(For other cases, see Insurance, Dec. Dig. § 370.) 
Appeal from Superior Court, Vance County; E. H. Cranmer, Judge. 
\ction by Mrs. Nannie Draper Petty against the Pacific Mutual Life Insur- 


ance Company of California. From a judgment for plaintiff upon the pleadings, 
defendant appeals. 
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Reversed. 

Action by the plaintiff beneficiary upon a policy of insurance issued upon the 
life of Ira Moody Petty. 

Judgment upon the pleadings for the amount demanded in the complaint was 
entered by the court below. Defendant appealed. 

J. M. Broughton, of Raleigh, for appellant. 

J. P. & J. H. Zollicoffer, of Henderson, for appellee. 

Devin, Justice. 

{1, 2] A judgment for the plaintiff upon the pleadings has the same effect as 
sustaining a demurrer to the answer, and requires that the defendant’s pleading shall 
be given the most favorable interpretation and every intendment taken against the 
plaintiff. Barnes v. People’s Bank & Trust Co., 194 N. C. 371, 139 S. E. 689; 
Pridgen vy. Pridgen, 190 N. C. 102, 129 S. E. 419, 

It is necessary, therefore, to examine the allegations of the answer in accord 
with this rule. 

[3] After admitting the issuance of the policy sued on and the death of the 
insured, the defendant interposed the defense that the policy had lapsed for failure 
to pay the premiums due thereon, and that subsequently the insured made written 
application for reinstatement with a certificate of health, wherein certain repre- 
sentations as to his then physical condition and previous requirement of medical 
services were made, concluding with the following language: “I hereby declare 
that the foregoing statements and certifications are made by me as a consideration 
for the acceptance by the Company of the premium now in default and for the 
reinstatement of the above numbered policy as of the due date of said premium 
and are complete, true and correct, and I understand that the Company, believing 
the same to be such, will rely and act on them.” 

It is particularly alleged in the answer that in response to the question, “Are 
you now in good health?” the insured replied, “Yes.” “Whereas, in truth and in 
fact, the said Insured was not at such time in good health, but on the contrary had 
at such time an ulcer of the stomach, among other ailments, of which condition the 
Insured had previous thereto been informed and advised by one or more physicians, 
and for which condition a diet had been prescribed by physicians, and that said 
condition of ulcer of the stomach was such as to necessitate an operation of said 
Insured, which was performed less than ninety days after the date of said Certificate 
of Health, pursuant to which operation, the death of the Insured occurred a few 
days thereafter.” 

It was further alleged in defendant’s answer that, in response to the question, 
“Have you during the past year had any injury, sickness or ailment of any kind, 
or required the services of a physician or other practitioner?” the insured replied, 
“No.” “Whereas, in truth and in fact, the Insured within less than a year of the 
date of the said Certificate of Health had had sickness or ailments, including said 
condition of ulcer of the stomach, and had required and obtained the services of one 
or more physicians in connection therewith, and had within said period of less than 
one year previous to the date of said Certificate of Health been treated by one or 
more physicians, and had been informed by such physicians of the said condition of 
ulcer of the stomach; that the Insured, by his answer, represented to the defendant 
that during the year previous to the date of said Certificate, he had not had any 
injury, sickness or illness of any kind, or required the services of a physician or any 
other practitioner, whereas, in truth and in fact, the Insured had experienced sick- 
ness, as herein set forth, and had required and obtained the services of one or more 
physicians.” 

It was further alleged that the defendant relied upon the representations con- 
tained in the application for reinstatement and certificate of health and was induced 
thereby to reinstate said policy, which it would not otherwise have done. 

In support of the ruling of the court below, the plaintiff contends that the provi- 
sions of C. S. § 6460, as amended by Pub. Laws 1927, c. 13, § 1, apply to applications 
for reinstatement of policies unaccompanied by medical examination, and that the 
defendant may not now resist payment of the amount of the insurance “on account 
of any misrepresentation as to the physical condition of the applicant, except in cases 
of fraud,” and that, having failed to allege fraud, allegations of mere misrepresen- 
tation do not constitute a defense to a suit on the policy. Conceding, without decid- 


ing, that the provisions of the statute, C. S. § 6460, as amended, are broad enough to 
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cover an application for reinstatement of a lapsed policy, as well as the initial con- 
tract where no medical examination was required, we are of opinion, and so decide, 
that the answer in the instant case does set out all the elements of fraudulent mis- 
representation sufficient to raise an issue. 

[4] It is not necessary that the word “fraud” be used in the pleading, nor that 
it be alleged in direct terms, if the facts averred contain all the essential elements 
of fraud. Colt Co. v. Kimball, 190 N. C. 169, 129 S. E. 406; Worth v. Stewart, 122 
N. C. 263, 2 S. E..413; 27°C. J. D; 12 KR. C. ly 447. 

[5] In Whitehurst v. Ins. Co., 149 N. C. 273, 62 S. E. 1067, defining the neces- 
sary elements to constitute fraud in the representation, it was held that as to the 
statement the following conditions must occur: (1) That it be untrue; (2) that the 
person making the statement either knew it to be untrue, or was culpably ignorant 
whether it be true or not; (3) that it was material to the transaction and was made 
with intent that the other party should act upon it; (4) that the other party does 
act in reliance on the statement in the manner contemplated, and thereby suffers 
loss. Stone v. Milling Co., 192 N. C. 585, 135 S. E. 449; Plotkin v. Realty Bond Co., 
204 N. C. 508, 168 S. E. 820; Ghormley v. Hyatt, 208 N. C. 478, 181 S. E. 242. 

The falsity and the scienter of the representation that the insured was in good 
health and had not required the services of a physician, as well as the other elements 
of fraudulent misrepresentation, affirmatively appear from the allegations of the 
answer. 

Whether the defendant can make good its allegations by competent proof is 
another matter. At least it is entitled to a day in court. Abernethy v. Burns, 206 
N. C. 370, 173 S. E. 899. 

The judgment on the pleadings must be reversed. 


NEW YORK LIFE INS. CO. v. RIGGINS. No. 25429. 
Supreme Court of Oklahoma. Sept. 22, 1936, 
Rehearing Denied Oct. 20, 1936. 
61 Pacific Reporter (2d) 543. 
1. PROOF OF DISABILITY. 

Necessity of proof of disability and time and manner in which proof must be 
presented to insurer to entitle insured to advantage of premium waiver provisions 
of life policy depend on terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2, WAIVER OF PREMIUM. 1 i 

Under life policy providing for waiver of premiums on receipt of proof of 
disability of insured, and for reinstatement of policy after default in premiums on 
proof furnished within six months after default of insured’s disability prior to 
default, proof furnished within six months after default in payment of premiums, 
of insured’s prior disability held to effect reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. PROOF OF DISABILITY. 

_ Beneficiary held entitled to make proof of pre-existing disability of insured, to 
invoke premium waiver features of policy after death of insured, where proof was 
made within time prescribed by policy and policy did not expressly or by implication 
require proofs to be furnished during life of insured, or preclude beneficiary from 
making proof. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. EVIDENCE. 

_ Evidence held to support judgment for beneficiary on life policy on ground that 
soliciting agent to whom proof of disability was made, to keep policy in force under 
premium waiver provision, was clothed with apparent authority to act for insurer 
in receiving proofs required by policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


5. AGENCY. 

Soliciting agent of life insurance company may be vested with apparent or 
ostensible authority to act for company in receiving proof of disability and death 
of insured, and act of agent within such authority is binding on company, even 
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though in excess of agent’s actual authority if limitation on actual authority was 
not known to parties dealing with him. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

TOTAL DISABILITY. 

“Total disability” within life policy providing for waiver of premiums may 
exist, although insured may be able: to perform a few occasional or trivial tasks 
pertaining to usual, or some other, business if insured is not able to do any sub- 
stantial portion of work necessary to follow gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

7. INTOXICATION. = aoe 7 

Intentional drinking of intoxicating liquor which had unintended effect of creat- 
ing chronic alcoholism creating disability he/d not to make disability “result of self- 
inflicted injury” within provision of life policy denying disability benefits if dis- 
ability resulted from self-inflicted injury. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

8. ACCIDENTAL DEATH. 

Evidence held to support judgment for double indemnity on life policy on 
ground that death of insured resulted from violent, external, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 


The necessity of proof of disability and the time and manner in which the 
same must be presented to an insurance company in order to take advantage of 
premium waiver features contained in a policy of life insurance depend upon the 
terms and conditions of the policy. 

2. Proof of pre-existing disability of the insured to invoke the premium 
waiver features of a life insurance policy may be made by the beneficiary after the 
death of the insured when such proof is made within the time prescribed by the 
policy, and the policy does not expressly or by implication require that such proof 
shall be furnished during the life of the insured, nor preclude the beneficiary from 
— the requisite proof. 

The soliciting agent of a life insurance company may be vested with apparent 
or cena authority to act for the company in receiving proof of disability and 
death of policyholders. The act of the agent within such apparent authority 1s 
binding on the company even though in excess of the agent’s actual authority, 
providing the limitation upon the actual authority of the agent is not known to the 
party dealing with him. 


4. Total disability within the meaning of an insurance policy defining the con- 
ditions constituting the same as “whenever the insured is so disabled by bodily injury 
or disease that he is wholly prevented from performing any work, from following 
any occupation or from engaging in any business for remuneration or profit” may 
exist although the insured may be able to perform a few occasional or trivia! tasks 
pertaining to his usual or some other business, if he is not able to do any substan- 
tial portion of the work necessary to follow a gainful occupation. 

The intentional drinking of intoxicating liquor which has the unintended 
effect of creating chronic alcoholism and which thus creates a disability does not 
make the disability the “result of a self-inflicted injury” within the meaning of that 
term as used in an insurance policy providing for disability benefits. 

Evidence examined and held to support the view that insured’s death resulted 
from “violent, external and accidental means.” 

7. Section 582, C. O. S. 1921, providing that the issues in a civil cause be made 
up 10 days before the trial, does not apply where, the issues having been made up 
for that length of time, an amendment to the pleading slightly changing the issues 
is made by permission of the court less than 10 days before trial. 

Appeal from District Court, Oklahoma County; Geo. A. Henshaw, Judge. 

Action by Mary Elva Riggins to recover accrued monthly installments upon two 
policies of insurance issued by the New York Life Insurance Company and trust 
agreement in connection therewith. Judgment for the plaintiff, and defendant 
appeals. 

Affirmed. 
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W. F. Wilson and W. F, Wilson, Jr., both of Oklahoma City, and Louis H. 
Cooke, of New York City, for plaintiff in error. 

Monnet & Savage, of Tulsa, and Harry L. Atkinson, of Oklahoma City, for 
defendant in error. 

Bussy, Justice. 

Clay Riggins, a civil engineer, 32 years old, died on May 7, 1931, under circum- 
stances subsequently related herein. This action is to determine the extent of 
liability, if any, of the New York Life Insurance Company under two policies of 
insurance previously issued by it upon the life of deceased. 

During his lifetime Clay Riggins procured from the company two policies of 
life insurance containing “waiver of premium” and “double indemnity” provisions. 
The policies were, respectively, for $5,000 and $10,000 in the event of death from 
any cause, and twice such amounts in the event death should result from “bodily 
injury effected solely through external, violent and accidental means.” When these 
policies were issued, the executors, administrators, or assigns of the insured were 
named therein as beneficiaries. However, in each of the policies provision was 
made whereby the insured reserved the right to change the beneficiary. On March 
28, 1930, this right was partially exercised. On-that date the insured entered into 
a trust agreement whereby one-half of the death benefits provided in the policies 
were to be retained in trust by the company and disbursed in monthly payments to 
Mary Elva Riggins, wife of the insured, as beneficiary of the trust thus created. 
It was agreed that the amount of each such monthly installment should be governed 
by the extent of the company’s total liability; that is, the company as trustee agreed 
to pay $50 per month upon its liability of $15,000, but it further agreed that if 
such liability should exceed that sum, one-half of the excess would be applied to 
increase the amount of such monthly payments, thus in the event of death from 
accidental means within the meaning of the policy the monthly payments would be 
$100 per month until one-half of $30,000, toget&er with interest accruals as stipu- 
lated between the parties, should be paid. 

Each of the policies required periodic payment of premiums unless such pay- 
ment should be excused by reason of the premium waiver features of the policies. 
Premiums falling due on the two policies became payable, respectively, on December 
23, 1930, and December 30, 1930. Neither of these premiums were paid. A thirty- 
day grace period was provided in each of the policies during which it should remain 
in force subsequent to the due date of the premium. However, this period of grace 
had in each instance expired when the deceased died on May 7, 1931. 

It appears that the deceased conducted his business as a civil engineer in part- 
nership with one W. B. McMasters under the firm name of Riggins & McMasters. 
This partnership had been formed in the fall of 1929. A large portion of the 
insured’s business was in connection with municipal improvements or projects. 

In the spring of 1930, Mr. Riggins became addicted to the excessive use of 
alcoholic beverages, as a result of which his system was undermined and to such an 
extent that in May, 1930, he was placed in Duke’s Sanitarium at Guthrie for treat- 
ment. After staying in that institution for some 11 days, he showed some slight 
improvement and returned to Oklahoma City. his place of business and residence. 
For a short time after removing from the sanitarium he desisted from the use of 
alcoholic drinks, but again took up the habit in the early summer of 1930. The date 
of resumption was fixed by some of the testimony as on or about July Ist of that 
year. There is testimony in the record intended to show that by reason of drink 
the deceased was suffering from chronic alcoholism and was incapacitated to 
perform or transact business until the date of his death. We shall defer for the 
present consideration of the evidence touching upon the condition of the deceased 
during this time. 

On May 4, 1931, Mr. Riggins took about an ounce of bromidia which produced 
bromidia poisoning. On May Sth he was taken to the Oklahoma City General 
Hospital. After his admission to the hospital his condition began to improve. On 
May 7th he was left alone in his room by the nurse for a few minutes. When she 
returned he was absent from the room. She heard the water running in the bath- 
room nearby. She busied herself with other matters for a short time, and then 
became alarmed at the failure of the patient to emerge from the bathroom. She 
knocked at the door. Receiving no response she called another male patient who 
opened the hathroom door. The assured was lying on his right side in the bathtub 
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with the hot water faucet open and the hot water running over his face. The 
incident is recorded on the hospital records in the following language: “Face on 
right arm sideways. No water in tub. Face blue. Scars, superficial, over right 
cheek, nose, lips, chin and left cheek. Deep burns over chase and right side down 
on legs. Both arms burned. Was gasping for breath when found. Found in tub 
with hot water turned on, face under faucet.” 


At the trial of this case there was some conflict in the evidence as to whether 
the deceased had died before or after he was found in the tub. There was also 
sume dispute by way of conflicting inferences as to the probable events leading up 
to his death which transpired while he was in the bathroom alone. These matters 
will be more comprehensively considered in the subsequent portions of this opinion. 


A few days after the death of the insured, Mrs. Riggins, accompanied by her 
father, Dr. P. H. Anderson, had a conference with one William A. Bucholz, the 
soliciting agent of the company who had secured the insured’s applications for the 
two insurance policies heretofore mentioned in this opinion. The conversation 
took place at the branch office of the company in Oklahoma City. Mrs. Riggins 
advised the agent that the insured had been disabled some time prior to the default 
in the payment of premiums. The agent advised her to secure a number of 
affidavits depicting the facts relative to the insured’s disability and deliver or mail 
the same to him at the Oklahoma City office. The affidavits were accordingly 
procured. Some of them were delivered to the agent before June 1, 1931. Others 
were inclosed with a letter and mailed to the agent by an attorney for the plaintiff 
on June 18, 1931. These affidavits constituting proof of disability were apparently 
not received by the home office of the company until the early part of July, 1931. 

The company denied liability on the policies upon the single ground that the 
insured had not been totally and permanently disabled within the meaning of that 
term as used in the policies at the time default was made in the payment of 
premiums in December, 1930. 

This action was then commenced in the district court of Oklahoma County on 
the 10th day of October, 1932, by Mary Elva Riggins to recover alleged accrued 
monthly installments under the trust agreement in an amount commensurate with 
an asserted aggregate $30,000 liability of the company; that is, Mrs. Riggins sought 
to recover alleged accrued monthly payments at the rate of $100 per month. It was 
claimed by her that the death of her husband resulted from bodily injury effected 
solely through external, violent, and accidental means, thus increasing the liability 
of the company under the double indemnity features of the policies. 

The parties will be referred to herein by their trial court designations when not 
otherwise identified. 

The plaintiff's case proceeds upon this theory: That the insured became totally 
and permanently disabled on or before September 1, 1930, which was more than 
three months before the premium paying date of both policies; that he continued 
to be totally disabled until his death; that under and by virtue of the provisions 
of each of the policies the company agreed to waive premiums in the event of total 
disability which had continuously existed for more than three months, provided 
proof of such disability should be made within six months subsequent to default. 
Plaintiff takes the position that under the terms of the policies, proof of such 
claim could be made by the beneficiary as well as by the insured himself, and that 
such proof was in truth and in fact made within the time stipulated. She further 
contends that the company cannot now raise the question as to the time within 
which the proof was submitted by reason of having denied liability upon another and 
different grounds; namely, that total disability of the insured did not exist. 

The company on the other hand contended in the trial court and reasserts in 
this court that by reason of the nonpayment of premiums the life policies issued by 
it had lapsed and become forfeited prior to the death of the insured. It also 
contends that the insured was not at the time of default in the payment of premiums 
totally disabled within the meaning of the premium waiver provisions of the policies. 
It contends in the alternative that even if he was totally disabled, proper proof 
thereof was not made within the time required by the terms of the policies and 
asserts in this connection that the proof was required to be made by the assured 
during his life and that the beneficiary could not after the death of the insured 
make such proof of prior disability and claim the benefits of the waiver provisions 
of the policies. A further alternative contention is made that even if the company 
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is liable at all under the policies, the death of the insured was not accidental and 
the double indemnity features of the policies do not apply in this case. 

It is at once apparent from the foregoing résumé of the positions taken by the 
respective parties that the policy provisions relating to waiver of premiums are of 
paramount importance in the solution of this case. Both of the policies contain 
provisions substantially the same. We quote from one: 

“Total and Permanent Disability 

“Disability shall be considered total whenever the insured is so disabled by 
bodily injury or disease that he is wholly prevented from performing any work, 
from following any occupation, or from engaging in any business for remuneration 
or profit, provided such disability occurred after the insurance under this policy 
took effect and before the anniversary of the policy on which the insured’s age at 
nearest birthday is sixty. 

“Upon receipt at the company’s home office, before default in payment of 
premium, of due proof that the insured is totally disabled as above defined, and will 
be continuously so totally disabled for life, or if the proof submitted is not conclu- 
sive as to the permanency of such disability, but established that the insured is, and 
for a period of not less than three consecutive months immediately preceding receipt 
of proof has been, totally disabled as above defined, the following benefits will be 
granted: 

“(a) Waiver of Premium.—The company will waive the payment of any 
premium falling due during the period of continuous total disability, the premium 
waived to be the annual, semi-annual or quarterly premium according to the mode 
of payment in effect when disability occurred. * * * 

“(b) (Provisions concerning monthly disability payments omitted). 

“In the event of default in payment of premium after the insured has become 
totally disabled as above defined, the policy will be restored and the benefits shall 
be the same as if said default had not occurred, provided due proof that the insured 
is and has been continuously from date of default so totally disabled and that such 
disability will continue for life or has continued for a period of not less than three 
consecutive months, is received by the company not later than six months after 
said default.” 

The last premiums fell due on the policies more than 30 days (the grace period) 
prior to the death of the insured. The liability of the company, therefore, depends 
upon the foregoing premium waiver features. The successful invocation of those 


policy provisions requires both total disability of the insured as defined in the policy 
and timely proof thereof. 


It is one of the contentions of the company that timely proof of disability was 
not made. In determining this question, we shall assume for the present the exis- 
tence of the requisite disability. The company emphasizes those portions of the 
policies by which it agrees to waive premiums in the event proof of disability is 
received at the company’s home office before default in the payment of premiums. 
It is urged that such proof not having been made prior to default in the payment of 
premiums, the policies in this case lapsed before the death of the insured and were 
not subject to reinstatement thereafter. Our attention is called to a number of 
cases in this and other jurisdictions holding, in substance, that where an insurance 
policy requires proof of disability prior to default as a condition to the operation 
of the premium waiver provisions, the failure to furnish such proof within the time 
provided precludes the possibility of claiming the benefit of the premium waiver 
teatures. 

[1] As a general rule, in the absence of a statute or policy provision to the 
contrary, the failure to pay premiums on an insurance policy when due will ter- 
minate or suspend the rights of the insured and his beneficiaries under the policy in 
accordance with the terms of such policy, even though the failure to make such 
Payment may have been due to the disability of the insured. Premium waiver 
features of insurance are usually a matter of contract. The parties may agree that 
proof of disability is an essential prerequisite of the waiver of premiums. When 
such proof is required, it is essential that it be made in accord with the terms of 
the policy. The requirement as to proof being contractual in its nature, controlling 
Importance must in each case be attached to the terms and provisions of the 
policy before the court. 


It is of no special benefit in interpreting the provision incorporated in the con- 
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tracts now before us to examine cases in which entirely different provisions were 
interpreted and applied. This subject was exhaustively and carefully considered 
in the recent case if Mid-Continent Life Ins. Co. v. Harrison, 175 Okl. 543, 53 
P.(2d) 266, in an opinion by Mr. Justice Phelps. Various cases from this and 
cther jurisdictions dealing with the subject were analyzed and classified in that 
opinion. It is therein concluded in accord with the view above expressed that proof 
of disability prior to default in the payment of premium is not a condition precedent 
to liability, unless the contract of insurance itself, when considered as a whole, so 
provides. 

{2} The two policies now before us contain provisions relative to the requisite 
proof of disability. Both of the provisions appear in the excerpt from one of the 
policies previously quoted. 

The company in its argument adopts a position entirely consistent with the first 
provision, but inconsistent with the second. To sustain the company’s position, it 
would be necessary for us to completely ignore the second provision upon which the 
plaintiff relies. By the second provision a retroactive restoration of the policy is 
authorized in the event proof of disability of the insured is furnished within six 
months after default. The obvious purpose of the disability premium waiver pro- 
vision in life insurance contracts is to prevent a loss of the benefits of such contract 
in the event an insured by reason of disability is unable to meet the periodical 
premiums provided by the policy. As pointed out in the case of Mid-Continent 
Life Insurance Co. v. Harrison, supra, this in itself is an additional feature of the 
insurance. The policies under consideration by their definition of total and _ per- 
manent disability provide for the operation of these premium waiver features in 
the event of either of the two classes of disability both of which are classified as 
total and permanent. One class of disability is that which in truth and in fact is 
total and permanent. The other is total and continuous. It must continue for a 
period of three consecutive months or more. Obviously many cases may arise in 
which an individual, though totally disabled, is unable to establish the actual per- 
manent character thereof. In such event his rights are protected only by the con- 
tinuation of such disability for a period of three months. Suppose a case in which 
total disability, the permanent character of which cannot be established, commences 
only one month before the premium paying date and continues thereafter the 
requisite three months. Proof of actual total permanent disability cannot be made 
prior to the due date of premium. Similarly proof of the continued existence of 
such disability for a period of three months prior to the premium due date is 
impossible because the liability had not then existed for a sufficient length of time. 

It is at once apparent that in order for the disability feature of the policy to be 
effective in accord with the terms thereof, some provision must exist for disability 
after the premium paying date. Such a provision was and is incorporated in the 
policy now before us which authorizes the proof to be made within six months after 
default in the payment of premiums. 

We therefore conclude that under the terms and provisions of the policy now 
before us it was competent that proof of disability be made within six months after 
default in the payment of premiums and that such proof when made within the time 
specified operated to effect a retroactive restoration of the policy. 

It is also contended by the company that even though proof of disability can be 
made within six months, it must be made by the insured himself. In this case the 
insured died before the expiration of six months. His death, of course, terminated 
his ability to make the requisite proof. The question arises whether the beneficiary 
can make the same. Referring again to the provisions of the policies by which 
we are governed in this case, we find therein no requirement that the proof be 
made by the insured in person. If we were to read into the policies such a require- 
ment we weuld add thereto a provision favorable to the insurance company which 
does not appear therein. The law takes cognizance of the fact that forms of 
insurance policies are prepared by the insurance companies, and thus in cases of 
ambiguity or uncertainty in the construction or meaning of the terms or provisions 
of such a policy, that construction is adopted in law which is most favorable to the 
insured. Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 1637. 
Most assuredly, in view of this established judicial attitude, we should not add to 
the terms of a policy a provision not appearing therein which would preclude 
heneficiaries from making the requisite proof. 
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The Court of Appeals of Ohio in the case of McColgan v. New York Life Ins. 
Co., 36 Ohio App. 123, 172 N. E. 849, 850, was called upon to consider the identical 
policy provisions now presented to us. The conclusion of the court in that case is 
expressed in the body of the opinion in the following language: “The policy being 
silent as to who shall give said notice, and there being no provision that the notice 
shall be given during the lifetime of the insured, it is only reasonable to assume, in 
the absence of express declarations upon these subjects, that anyone interested in the 
policy as a beneficiary may give said notice, either before or after the death of the 
insured; and if one who has a right to give the notice dies during the period of 
limitation without having given the notice, of course the other beneficiary may do so 
within the limitation period, unless prevented by the terms of the policy. By the 
plain and unambiguous words of the policy, it is kept in full force in event the 
insured is totally disabled on the due date of a premium, if such disability continues 
for a definite period of time and timely notice of such total disability is given to 
the company.” 

The company in this case calls our particular attention to the case of Brams v. 
New York Life Ins. Co., 299 Pa. 11, 148 A. 855, 857, which is said to be in conflict 
with the views expressed by the Ohio court. The cited case, in so far as it is said 
to touch upon the question now before us, is not entirely satisfactory. While there 
is some language in the opinion in that case tending to support the contention of the 
company herein, it would appear from an examination of the decision that para- 
mount importance was attached to the fact that the only proof furnished at all was 
insufficient to establish total permanent or continuous disability. It is said in the 
opinion that: “Here the only paper relied on is the letter of September 6, stating 
merely that the insured was sick, and would pay as soon as he got well, clearly not 
a compliance with the provisions of the contract.” Regardless of the purport of the 
Pennsylvania decision, we are impressed with the soundness of the reasoning of 
the Ohio court. 

In the case of Knights of Macabees of the World v. Johnson, 79 Okl. 77, 185 P. 
82, a case dealing with fraternal insurance, this court said, in paragraph 4 of the 
syllabus: “A policy issued by a fraternal life insurance company provided that a life 
benefit member, suspended for the nonpayment of a monthly rate, etc., may be 
reinstated within a certain time by complying with the by-laws of the company. 
Held, that the right to reinstatement does not die with the insured, but passes to 
the beneficiary under the policy, and may be exercised at any time during the period 
of extension.” 

In New York Life Ins. Co. v. Noble, 34 Okl. 103, 124 P. 612, 614, 45 L. R. A. 
(N. S.) 391, we considered a statutory provision requiring a demand which was 
silent as to who should make the demand. It was held that the same could be made 
by the beneficiary by reason of the silence of the applicable statutory provision. 
This court therein said: 

“The provision in the statute concerning ‘demand made’ does not expressly 
require that this ‘demand’ shall come from the insured. Where there is no agree- 
ment in the application or policy, the statute provides, as has been seen, ‘such single 
premium may be applied in either of the modes above specified at the option of the 
owner of the policy,’ ete. 

“In the case of Nielsen v. Prov. Savings L. Assur. Soc., 139 Cal. 332, 73 P. 168, 
% Am. St. Rep. 146, the question of the right of the beneficiary to exercise the 
option provided by the New York statute was before and squarely decided by the 
court. Syllabus ‘D’ is as follows: ‘The provision of the statute that the reserve 
“shall'on demand made with surrender of the policy within six months after such 
lapse, be taken as a single premium of life insurance,’ etc., is not to be construed as 
requiring that such demand and surrender shall be made by the insured, but it 
may be made by the beneficiary of the policy after the death of the insured. The 
statute should receive a liberal and reasonable construction.’ This doctrine is sus- 
tained in Wheeler v. Connecticut Mutual Life Insurance Co., 82 N. Y. 543, 37 Am. 
Rep. 594. Counsel for the company cite no authority opposed to the above rule, 
but content themselves with saying that it is doubtful if such rule obtains.” 

[3] The foregoing expressions by this court are by analogy in accord with the 
view expressed by the Ohio court. We therefore conclude that, since in the policy 
now before us no requirement is contained as to who shall make the proof of 
disability, such proof may be made by the beneficiary after the death of the insured. 
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The company also contends that the proof made in this case was not made in 
time. It is said that under the terms and conditions of the policy it was necessary 
that such proof be submitted to the home office of the company in New York within 
six months after default. In that portion of the policy authorizing submission of 
proof within six months after the disability there is no requirement that the prooi 
be submitted at the home office of the company. It is only required that the requisite 
proof be submitted to the company. The provision relating to the submission to the 
home office of the company appears in the first provision of the policy previously 
alluded to and upon which the plaintiff in this case is not relying. 

Since the controlling provision of the policy does not require that proof be fur- 
nished to the home office of the company, we need not consider the effect and force 
of such a provision when proof is furnished to a general agency required to be 
maintained within the state by section 10516, O. S. 1931. 


The premiums were due upon the policies in this action on December 23d and 
30th, respectively. Six months from the due date of the respective premiums was 
June 23d and 30th, respectively. A portion of the affidavits constituting the proof 
of disability were delivered to the soliciting agent of the insurance company at his 
request shortly before June 1, 1931. The remainder of the affidavits were mailed 
to him on June 18, 1931. Thus all of the proof intended to show the disability of 
the insured was delivered to the soliciting agent within six months from the due 
date of the premiums. It appears, however, from the testimony introduced by the 
company that these affidavits were not transmitted to the home office or rather not 
received by the home office until about July 6, 1931. 


It is one of the contentions of the company that the delivery of the proof of 
disability to its soliciting agent did not constitute receipt of such proot by the 
company. It is asserted in this connection that the soliciting agent had no authority 
to act far the company in the matter of receiving the proof. The plaintiff has three 
different alternative answers to this contention. She urges, first, that the receipt of 
such proof was within the apparent and ostensible authority of the soliciting agent; 
second, that the denial of liability on the part of the company upon the single 
ground that the disability did not in fact exist constituted a waiver of the company’s 
right to deny liability upon the theory that timely proof of disability was not made; 
third, that the six months’ period did not commence to run until after the policies 
were in default and that the policies were not in default until the expiration of the 
30 days’ grace period provided in each of them. Thus it is argued that the six 
months’ period within which proof should be made to the company did not expire 


until July 23d and 30th, respectively, These dates were subsequent to the receipt 
of proof at the home office of the company. Either one of these asserted answers 
is sufficient in itself, if sustainable. 


The company in support of its contention that the soliciting agent was without 
authority to receive proof in its behalf introduced evidence tending to show that 
the actual authority of the soliciting agent was sufficiently limited to exclude the 
power to receive proof on the particular class of claims herein involved. The 


plaintiff, however, contends that though actual authority of the soliciting agent to 


receive the proof did not exist, the agent was clothed with apparent or ostensible 
authority in this particular. The trial court instructed the jury upon the theory of 
the plaintiff. The company complains of the submission of this issue. 

In support of the action of the trial court, the plaintiff calls our attention to 
evidence appearing in the record that the soliciting agent, Bucholz, who appeared 
in the trial of the case as a witness, testified as follows: 


“Q. As a matter of fact isn’t it the universal custom and practice here in this 
Oklahoma City office for the agents to assist their clients and policyholders and 
beneficiaries in preparing proofs of disability and proofs of death? A. That is true. 

“QO. And isn’t it a fact that it is the universal custom and practice here in 
Oklahoma City with your company for the agents to receive the proofs of disability 
and proofs of death after they have been completed, just as you instructed Mrs. 
Riggins to turn these affidavits over to you when they had been completed? A. 
Well, I wouldn’t say it is the universal practice. Some agents do not render 
that service; they don’t take that much interest. Others do, and it just depends if 
the case was written by an agent who is still with the company and wants to give 
that service. 
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“Q. You have always rendered that service to your policyholders, haven't you? 
A. I have tried to, yes, sir. 

“E3. Hay e you ever, during the course of seventeen years or eighteen years’ 
experience in connection with the New York Life Insurance company, been 
instructed or advised by the company that you should not receive proofs of death 
or proofs of disability from the policyholders? A. No.” 

One Don R. Nicholson testified in substance that he was an agent of the 
company with his office in the branch office at Oklahoma City; that he was 
familiar with the custom of the company with respect to the receipt of proof of 
death and proofs of disability and that it was the custom of the company to refer 
death claims to the agent who had solicited the imsurance and to encourage such 
agents to assist in the preparation of claim papers and receive the proofs essential 
to establish claims. He testified that the customary procedure was for the cashier 
of the branch office to notify the agent who wrote or solicited the policy involved 
and that the company encouraged the agents to indulge in om practice of receiving 
the proof. To similar effect was the testimony of one Ed J. West, cashier of 
the branch office of the defendant company located in Oklahoma City. 

[4] It is true that the claim under consideration in this case was_ rather 
unusual in its characteristics; but it. was nevertheless a claim for disability and 
death benefits arising under the policies herein involved. There was nothing in 
the policies themselves to indicate any limitation upon the authority of the agent 
to act any differently upon this particular claim than such agents would act upon 
other death claims. We think the evidence submitted upon this point was sufficient 
to authorize a finding that the soliciting agent was clothed with the apparent 
authority to act for the company in receiving the proofs required to be made in 
order to establish this claim. B 5 

[5] The doctrine of apparent authority is an important branch of the law of 
agency. In 2 Am. Jur., Agency, § 101 the general principles are stated in the fol- 
lowing language: “The liability of the principal for the acts and contracts of his 
agent is not limited to such acts and contracts of the agent as are expressly auth- 
orized, necessarily implied from express authority, or otherwise actually con- 
ferred by implication from the acts and conduct of the principal. All such acts 
and contracts of the agent as are within the apparent scope of the authority con- 
ferred on him, although no actual authority to do such acts or to make such 
contracts has been conferred, are also binding upon the principal. Apparent 


authority, or ostensible authority, as it is also called, is that which, though not 
eee granted, the principal knowingly permits the agent to exercise, or which 


» holds him out as possessing. Accordingly, as defined by the American Law 


ee an apparent agent is one who, with or without authority, reasonably 
appears to third persons to be authorized to act as the agent of another.” 

In the case of Harnden v. Milwaukee Mechanics’ Insurance Company, 164 
Mass. 382, 41 N. E. 658, 49 Am. St. Rep. 467, the fourth paragraph of the syllabus 


reads as follows: “The fact that local agents of an insurance company are not 
authorized by their commission to receive proofs of loss will not prevent a delivery 
to them of proofs of loss being a delivery to the company, where the policy issued 
does not notify the policyholder that they are agents of limited powers, and it 
appears that they had apparent authority by custom to receive proofs of loss.” 

To the same general effect, see Couch’s Cyclopedia of Insurance Law, vol. 2, 
§ 523, p. 1525; see, also, Hanon v. Kansas City Life Insurance Company, 269 
Ill. App. 135, and Mangiameli v. Southern Surety Co., 111 Neb. 801, 197 N. W. 
946, 

The proof submitted in this case was sufficient to authorize the submission of 
the question of apparent authority of the soliciting agent to the jury. The trial 
court did not err in this respect. 

Since the contention of the plaintiff that the soliciting agent was vested with 
apparent authority to receive the proof is sustainable, the other two asserted 
answers to the company’s contention as previously set forth need not be considered 
in this opinion. 


[6] The company also contends that even though the proof of disability was 
submitted in a timely and proper manner, the insured was not in fact totally 
disabled within the meaning of that term as used in the policy. The policy in 
defining disability provides that the same shall “be considered total whenever 
the insured is so disabled by bodily injury or disease that he is wholly prevented 
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from performing any work, from following any occupation, or from engaging 
in any business for remuneration or profit.” It seems to be well recognized in law 
that the mere fact that an insured may have been able to perform a few occasional 
or trivial acts pertaining to his business does not prevent him from being properly 
classified as being totally disabled within the meaning of that term as used = 
insurance policies. Thus in the case of Continental Casualty Co. v. Wynne, 
Okl. 325, 129 P. 16, 17, it was said by this court in paragraph 7 of the ww Be 
“ “Total disability,’ under the provisions of an accident insurance policy, does not 
mean absolute phy sical inability on the part of the insured to transact any kind of 
business pertaining to his occupation. It exists, although the insured may be able 
to perform a few occasional or trivial acts relating thereto, if he is not able to do 
any substantial portion of the work connected with his occupation.” 

See, also, Ozark Mutual Life Ass’n v. Winchester, 116 Okl. 116, 243 P. 735. 

The question of fact as to whether the insured was in this case totally disabled 
within the meaning of the policy was one of the most sharply contested issues in 
the case. Voluminous testimony was introduced by both sides upon the issue. 
The medical testimony produced by the plaintiff strongly supports the view that 
by reason of the insured’s constant use of alcoholic drink he became a victim of 
chronic alcoholism. Both medical and lay testimony supports the view that by 
reason of his condition he performed practically no work during a period of time 
beginning about the Ist day of September, 1930, and terminating with his death 
in May, 1931. His partner in the civil engineering business, Mr. McMasters, testi- 
fied, in substance, that he was at the office only a few times during this period of 
time, and that while there he was unable to perform the duties required by the 
business. During a portion of the time it was necessary to put him in charge of 
a male nurse. A detailed discussion of all the evidence touching upon this issue 
as reflected by the record before us would be wholly impracticable. We have care- 
fully examined this evidence and find from our examination that it is ample to 
establish the fact that the insured was during the period of time last above men- 
tioned totally incapacitated for the performance of any work except possibly the 
most trivial tasks on a few occasions. The proof was sufficient to establish the 
total disability of the insured within the meaning of that term as used in the 
policies. 

In the brief of the defendant it is pointed out that the disability benefits of 
the policies are not available if the disability of the insured resulted from self- 
inflicted injury. It is conceded by the plaintiff in her brief that the total disability 
resulted from the constant excessive use of intoxicating liquor by the insured to 
the extent of causing him to be afflicted with chronic alcoholism and which ulti- 
mately resulted in the use of drugs and sedatives in an attempt to allay nervous- 
ness. 

Neither of the parties to this controversy submit any authorities bearing directly 
upon the question thus presented, but the plaintiff in her brief seeks to draw an 
analogy between the contractual provision under consideration relating to disability 
and contractual provisions frequently occurring in insurance policies which excuse 
the insurance company from liability in case death is self-inflicted or suicidal. These 
last-mentioned clauses have generally been held by the court to contemplate the 
intentional self-destruction by the insured and do not excuse the company from 
liability where the insured intentionally committed an act which unexpectedly 
results in death. In other words, an act intentionally committed which unexpectedly 
results in death does not constitute self-destruction. Our attention is called to 
Courtemanché v. Supreme Court, I. O. F., 136 Mich. 30, 98 N. W. 749, 64 L. R. A. 
668, 112 Am. St. Rep. 345. In that case the syllabus reads as follows: “Though 
insured’s death was due to his voluntary taking of carbolic acid, yet it not having 
been with intent to cause death, but to frighten his wife into giving him money, 
recovery may be had on the policy, excepting ‘assurance against self-destruction of 
suicide.’ 

In the body of the opinion the following illustration is used: “If one point a 
loaded pistol at himself, with no intention to fire, his death, being caused by. its 
unintentional discharge, would be accidental, and not suicidal, and the beneficiary 
under such a policy as this should be allowed to recover, for the death, though self- 
destruction in one sense, in another was not, the immediate cause being the unex- 
pected and accidental discharge, and not the pointing of the pistol, which was in 
iisclf a harmless, though perhaps a risky act. The death in such case is a fortut- 
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tous result, not even a probable one, and such deaths are covered by policies.” 

See, also, 37 C. J. 552, § 303; Northwestern Mutual Life Ins. Co. v. Hazelett, 
105 Ind. 212, 4 N. E. 582, 55 Am. Rep. 192; Michigan Mutual Life Ins. Co. v. 
Naugle, 130 Ind. 79, 29 N. E. 393. ; 

|7] We think the reasoning adopted in the foregoing cases relating to self- 
destruction clauses appearing in insurance policies is by analogy applicable to 
clauses relating to self-inflicted disability. The purpose of these provisions in poli- 
cies is to prevent persons from intentionally disabling themselves and thereby cre- 
ating liability under the disability features of his policy. A man who cuts off his 
own leg to disable himself should not be entitled to the benefits from the insurance 
company. But if he does an act not intended or calculated to create an injury or 
bring about a disability, but which does in fact exceed his expectations, and, with- 
out any intent on his part, creates a disability, the injury is not self-inflicted and the 
disability provisions of an insurance policy containing such a clause are still avail- 
able for the benefit of the policyholder. Thus in this case the insured’s act in 
drinking intoxicating liquor was unquestionably intentional, that is, he intended 
to drink the liquor, but we think it is likewise a fair and reasonable inference from 
the evidence in this case that he did not in fact intend to bring about the condition 
known as chronic alcoholism resulting in partial brain destruction as detailed in 
the evidence now before us. We therefore conclude that the disability in this case 
was not self-inflicted within the exclusion clause contained in the policy. 

|8] It is also urged by the company that the insured’s death did not result 
from violent, external, and accidental means within the double indemnity provisions 
of the policy. Considerable evidence was introduced on both sides touching upon 
this feature of the case from which it is inferred by the company that the death of 
the insured possibly resulted from heart disease. It will be recalled that the events 
immediately preceding the death of the insured transpired in a bathroom behind 
closed doors with no one else present. Some of the testimony indicates that the 
deceased breathed a few times after he was removed from under the hot water 
faucet in the bathtub. Other testimony indicates that he did not breathe after the 
time he was found. Some of the testimony is to the effect that the scalds from the 
hot water pouring on his face were sufficient to produce death. Other testimony 
tends to establish the fact that under the circumstances death must have resulted 
from some other cause, such as, for instance, heart disease. 

It is apparent that there is an element of speculation in the cause of death 

which is beyond human power to*eliminate. The plaintiff urges that the deceased 
probably accidently fell in the bathtub while the hot water was running. In sup- 
port of this contention it is reasonable to assume that the insured did not inten- 
tionally lie down in the bathtub under a faucet from which boiling water was pour- 
ing. See Prudential Ins. Co. of America v. Tidwell, 163 Okl. 39, 21 P.(2d) 28. 
\fter a careful review-of the evidence touching upon this issue, we are unable to 
say that the jury arrived at an erroneous conclusion concerning the accidental 
nature of the death of the insured. Nor are we able to find in the instructions by 
which this issue was submitted any prejudicial error. 
_ [9] Another contention of the company is that the defendant was improperly 
forced to trial over its objection before the expiration of ten days after the final 
issues were made up. This is a procedural question and arises under the follow- 
ing state of facts as shown in the record. This case was set for trial on Septem- 
ber 28. Several months prior to this time the issues had been made up by plead- 
ings filed on behalf of the respective parties. On September 27th the plaintiff was 
permitted to file an amendment to her first amended petition. The defendant 
was then given until September 29th to plead to this amendment and the trial was 
continued until October 2nd. The company contends that under section 582, 
C. O. S. 1921, it was entitled to ten days after the issues were made up before 
the trial of the cause. 

The section of the statute invoked does not apply. When the issues have 
once been made up and more than ten days thereafter have expired, amendment 
of the pleadings thereafter so as to change the issues does not reinvoke the 
operation of the statute. Such was our holding in Lynch v. Peterson et al., 91 
Okl. 28, 215 P. 617. When new issues are framed by amendments to pleadings, 
the question of whether a continuance should be granted rests within the sound 
judicial discretion of the court. Lynch v. Peterson et al., supra. There is no attemp? 
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on the part of the company in this case to show an abuse of discretion 1n this 
particular. 

The judgment of the trial court is affirmed. 

McNeill, C. J., Osborn, V. C. J., and Bayless, Phelps, Corn, and Gibson, JJ., 
concur. 

Riley and Welch, JJ., absent. 

NEW YORK LIFE INS. CO. v. RAZZOOK. No. 26351. 
Supreme Court of Oklahoma. Oct. 20, 1936. 
61 Pacific Reporter (2d) 686. 
2. TOTAL DISABILITY. 

“Total disability” within disability and premium waiver provision of life policy 
iield not to mean absolute physical disability on part of insured to transact any 
kind of business pertaining to his occupation, but to exist although insured might 
be able to perform few occasional or trivial acts relating thereto, if he was unable 
to do any substantial portion of work connected with his occupation. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 

3. PRESUMPTION. 

Evidence held to support judgment for insured on total and presumably 
permanent disability and premium waiver provisions of life policy on ground that 
insured, who was suffering from urticaria and acute angio neurotic edema and 
eczema, was totally and presumably permanently disabled from carrying on his 
mercantile business within provisions of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 198[6], 665[5].) 

Syllabus by the Court. 

1. Where a jury is waived, the findings of the court are entitled to the same 
weight and consideration that would be given to a verdict by a jury, and, if there 
is any evidence, including any reasonable inferences, tending to support the find- 
ings, the Supreme Court will not reverse for insufficient evidence. 

2. “Total disability” under the provisions of an insurance policy does not mean 
absolute physical disability on the part of the insured to transact any kind of 
business pertaining to his occupation. It exists although the insured may be able 
to perform a few occasional or trivial acts relating thereto, if he is not able 
to do any substantial portion of the work connected with his occupation. 

3. Evidence not shown by the record cannot be considered upon appeal. 

Appeal from District Court, Oklahoma County; Warren K. Snyder, Special 
Judge. 

Action by Nemer Razzook against the New York Life Insurance Company. 
Judgment for the plaintiff, and defendant appeals. 

Affirmed. 

Wilson & Wilson, of Oklahoma City, for plaintiff in error. : 

Twyford & Smith and William J. Crowe, all of Oklahoma City, for defendant 
in error. 

Per Curiam. 

This is an appeal by defendant below from a judgment rendered against tt 
and in favor of Nemer Razzook for the sum of $2,681.33, representing the amount 
found due under the disability and waiver of premium provisions of a certain 
policy of life insurance issued by New York Life Insurance Company. This 
action was commenced on March 20, 1931, and was first tried February 10, 1932, 
before Warren K. Snyder, acting as special judge, with a jury. However, 4 
motion for new trial was granted. The case was tried again on October 16, 1934, 
this time before Warren K. Snyder, special judge, with a jury having been waived, 
and at the time of the second trial the claim of plaintiff, as reflected by his peti- 
tion as supplemented and amended, was for compensation at the rate of $70 per 
month from February 15, 1930, to August 31, 1933, and the recovery back ot the 
sum of $330.33 paid the New York Life Insurance Company after the alleged 
disability commenced and while it was existing, under waiver of premium pro- 
visions of the policy. At the time of the second trial the evidence presented was 
the same as the evidence at the first trial, a transcript of such evidence being 
introduced in evidence in lieu of taking new testimony, and, in addition, the depos!- 
tion of Dr. S. M. Hill of Dallas, Tex., taken July 20, 1934, was introduced in 
evidence. For convenience, the parties will be referred to as they appeared in the 
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trial court; that is, the plaintiff in error will be referred to as defendant and the 
defendant in error will be referred to as the plaintiff. 

On November 18, 1924, the defendant issued a certain policy of life insurance 
to the plaintiff. Such policy also contained certain disability and waiver of 
premium provisions, which are hereinafter quoted. The pertinent provisions of 
the policy are as follows: 

“The company agrees to pay to the insured Seventy Dollars each month durin 
the lifetime of insured and also to waive the payment of premium, if the insure 
becomes wholly and presumably permanently disabled before age 60, subject to all 
the terms and conditions contained in Section 1 hereof. 

“This contract is made in consideration of the payment in advance of the sum 
of $330.33, the receipt of which is hereby acknowledged, constituting the first 
premium and maintaining this policy for the period terminating on the eighteenth 
day of November Nineteen Hundred and Twenty-five, and of a like sum on said 
date and every twelve calendar months thereafter during the life of the insured. 
** * 

“Section 1. Disability Benefits. 

“1. Total Disability.—Disability shall be deemed to be total whenever the 
insured is wholly disabled by bodily injury or disease so that he is prevented thereby 
from engaging in any occupation whatsoever for remuneration or profit. 

“2. Permanent Disability—Disability shall be presumed to Be permanent,— 
(a) Whenever the insured will presumably be so totally disabled for life; or (b)— 
After the insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. * * * 

“Waiver of Premium—The company will waive payment of any premium 
falling due after approval of said proof and during such disability. Any premium 
due prior to such approval is payable in accordance with the terms of the policy, 
but if due after receipt of proof will, if paid, be refunded on approval of 
proof, * * * 

“Recovery from Disability—The company may from time to time demand 
due proof of the continuance of total disability, but not oftener than once a year 
after it has continued for two years. Upon failure to furnish such proof, or if at 
any time it shall appear to the company that the insured is able to engage in any 
occupation for remuneration or profit, no further income payments shall be made 
nor premiums waived.” 

The court below found that the plaintiff became sick in 1930 4nd since that 
time was totally and presumably permanently disabled up to the time of the judg- 
ment, within the meaning of the insurance policy, but found that requisite proof 
of the disability to the insurance company was not made until November 10, 
1930, and therefore allowed recovery from that date down to the 3lst of August, 
1933, which was the limit fixed by plaintiff in his petition, and in addition the trial 
court allowed the recovery back by the plaintiff of a premium paid to defendant 
amounting to $330.33, representing the annual premium due November 18, 1930, 
paid by plaintiff but recoverable by him under the waiver of premium provisions 
of the policy. 

The two assignments of error which are pressed by the defendant upon this 
appeal are as follows: 

(1) The judgment of the trial court is against the weight of the evidence and 
is not sustained by sufficient evidence. 

(2) The judgment of the trial court is excessive and should be reduced by 
the sum of $1,146.99 by reason of the following facts: 

(a) Certain depositions of witnesses in a new and different case brought by 
Nemer Razzook against New York Life Insurance Company to recover for 
disability since August 31, 1933, which depositions were taken after the second 
trial of the case now being considered on this appeal, disclosed that said Nemer 
Razzook, plaintiff herein, had engaged in the services of certain wholesale houses 
in the city of Dallas, Tex., by furnishing such wholesale houses with certain 
credit information for which the said Nemer Razzook was paid for the period 
September 10, 1932 to August 31, 1933, the sum of $816.66, thereby tending to 
show that the said plaintiff was not totally disabled during said period, in spite 
of the fact that the judgment appealed from awarded him total disability benefits 
for said period at the rate of $70 per month; and (b) since such depositions 
showed plaintiff was not totally disabled during said period of time, the waiver 





354 The Insurance Law Journal, Vol. 88 [Feb., 1937 


of premium provisions of the policy would not be operative and there would be 
due to the defendant the sum of $330.33, representing the premium falling due 
November 18, 1932. 

We shall consider the assignments of error relied upon in order. 

[1] 1. As to the sufficiency of evidence to sustain the judgment. Where a jury 
is waived, the findings of the court are entitled to the same weight and con- 
sideration that would be given to a verdict by a jury, and, if there is any evi- 
dence, including any reasonable inferences, tending to support the findings, the 
Supreme Court will not reverse for insufficient evidence. Foreman vy. Needles, 
78 Okl. 105, 188 P. 1087. Was there, then, any evidence reasonably tending to 
support the finding that the plaintiff was totally and presumably permanently dis- 
abled under the provisions of the policy for the period from November 10, 1930 
to August 31, 1933? 

{2] First it is necessary to consider what the “total” and “presumably perma- 
nent” disability provided for in the policy means. The language of the policy 
in part is as follows: “Disability shall be deemed to be total whenever the insured 
is wholly disabled by bodily injury or disease so that he is prevented thereby 
from engaging in any occupation whatsoever for remuneration or profit.” This 
language is very similar to the language of an insurance policy considered by this 
court in the case of Continental Casualty Company v. Wynne, 36 Okl. 325, 129 
P. 16, 20, so much so, in fact, that we are unable to discern any material differ- 
ence. In that case the court said: 

“We gather from the briefs that the several instructions, the giving of which 
is complained of, are objected to on account of the statements they contain regard- 
ing the term ‘total disability.’ The policy indemnifies against ‘injury which causes 
at once total and continuous inability to engage in any occupation. [Italics ours.]} 

“The court, after instructing that before plaintiff could recover it must be 
shown that the injury caused total and continuous disability to engage in any 
labor or occupation, then qualified the language by adding ‘that, even though 
during the time he claimed to be totally and continuously disabled he did perform 
some trivial services,’ such fact should not, of itself, be so construed ‘as to prevent 
plaintiff from recovering for all of said time, if you find from the evidence that 
he was at the time of said trivial services unable to have performed them. The 
test is, not whether the plaintiff did perform any services of any character, but 
whether the plaintiff was able to perform services of any sort or character,’ etc. 
This instruction was given to cover evidence that, while wounded and _ unable 
to work or perform the duties of his office, or do other labor, plaintiff had handed 
to some witnesses or jurors a few subpoenaes upon an occasion. 

“The husiness of plaintiff named in the policy is ‘deputy sheriff, engaged in 
making arrests.’ We believe the instructions substantially stated the law applicable 
to the facts of the case. In Joyce on Insurance, § 3031, it is said: 

“The general purpose of such clauses is to furnish an indemnity to assured for 
the loss of time by reason of accident or injury which prevents him from prose- 
cuting his business, and it would seem that this ought to refer to his inability to 
perform substantially the duties which are necessary to be done in the business to 
which the contract refers—an absolute physical inability to perform substantially 
the duties which are necessary to be done in the business to which the contract 
refers. An absolute physical inability ought not to be meant in all cases: for the 
injury might be of such a character as that common care and prudence would 
preclude the prosecution of said business.’ 

“Kerr on Insurance, at page 386, announces the same general rule: 

“Total disability does not mean absolute physical disability on the part of the 
insured to transact any kind of business pertaining to his occupation. Total dis- 
ability exists, although the insured is able to perform a few occasional acts, if he 
is not able to do any substantial portion of the work connected with his occupa- 
tion. It is sufficient to prove that the injury wholly disabled him from the doing 
of all substantial and material acts necessary to be done in the prosecution of his 
business, or that his injuries were of such a character and degree that common care 
and prudence required him to desist from his labors so long as was reasonably 
necessary to effect a speedy cure.’ 

“And May on Insurance (4th Ed.) 522, says: 

“*Total disability from the prosecution of one’s usual employment means 
inability to follow his usual occupation, business, or pursuits in the usual way. 
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Though he may do certain parts of his accustomed work, and engage in some of 
his usual employments, he may yet recover, so long as he cannot to some extent 
do all parts and engage in all such employments.’ ” 

To like general effect as the case last cited, although not so nearly in point from 
the standpoint of the language of the policy there being considered, is the case of 
Ozark Mutual Life Ass’n v. Winchester, 116 Okl. 116, 243 P. 735, in which it ‘s 
said : 

“The action was based on a benefit certificate, issued by the defendant to Mrs. 
M. L. Winchester on the Ist day of November, 1919, which among other things, 
contained the following provision: 

“*This certificate becomes payable when the member suffers either the loss of 
an eye, a hand above the wrist, a foot above the ankle, total permanent disability by 
accident.” * * * 

“It must be borne in mind that Mrs. Winchester, in following her occupation as 
housewife, was necessarily required to engage in various employments, all of them, 
however, being within the scope of her general occupation. After the happening 
of the accident there were some of these employments which she could not engage 
in at all. The fact that she might have been able, after the accident, to engage in 
some special work, although within the general scope of her former occupation, 
cannot defeat her right to recover under the terms of the policy involved in the 
instant case. ‘Total disability,’ as used in the contract involved here, must be con- 
strued to mean the disability which prevented Mrs. Winchester from engaging in 
the occupation she was following at the time of the disability, and not some other 
vocation which she might be able to follow after the disability. Foglesong v. 
Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240.” 

We believe the above cases are sufficient to show what is required for total 
disability in this case. 

{3] The policy here being considered itself says that “disability shall be pre- 
sumed to be permanent—(a) Whenever the insured will presumably be so totally 
disabled for life; or—(b) After the insured has been so totally disabled for not less 
than three consecutive months immediately preceding receipt of proof thereof.” 
Either one of these conditions is sufficient to make total disability presumably per- 
manent within the meaning of the policy. The policy does not require actual per- 
manent total disability, although it does require actual total disability as that term 
has been construed by the courts. If an insured under such a policy as the one here 
being considered were totally disabled and the total disability continued for more 
than three consecutive months immediately preceding receipt of proof thereof to the 
insurance company, the disability benefits would be payable under the policy until a 
recovery from the disability had taken place, and provision is made under section 
1, paragraph 6, of the policy, which is as follows: “Recovery from disability. The 
company may from time to time demand due proof of the continuance of total 
disability, but not oftener than once a year after it has continued for two years” 
for the insurance company to satisfy itself that the total disability continues to 
exist. and, if it does not, no further income payments are required to be made. 

The evidence in this case showed that the plaintiff was in the mercantile business 
at Konawa, Okl., and that he conducted and managed the same until February, 
1930, but that in February, 1930, he became sick and, although he occasionally went 
to his place of business after becoming sick, his children had to look after its 
management. The plaintiff’s testimony is to the effect that the plaintiff had not 
heen able to work or earn any money since February, 1930. His face, ears, and 
feet swelled, and he had eruptions all over his body after that time. He could not 
wear shoes due to his swollen feet. His throat became sore, his tongue burned, and 
he suffered from dizziness and nervousness and from sleeplessness and from an 
itching and burning over his body. When he would try to work the trouble was 
aggravated, he became nervous and had to quit and lie down. Also he had spells 
described as “fainting” spells, when he could not catch his breath. Some of the 
physicians who testified diagnosed his trouble as urticaria and acute angio neurotic 
edema. One of the physicians who testified diagnosed plaintiff's trouble as acute 
neurotic edema and eczema. Urticaria was referred to by some of the physicians 
as heing the same thing as hives and nettle rash, although there was no common 
name given for the angio neurotic edema. Although the testimony of some of 
the physicians indicated that plaintiff's condition might become better in time 
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and also indicated that the plaintiff’s condition was worse at times than at others 
and at some periods the plaintiff would be able to move about and perform certain 
trivial or unsubstantial tasks, we think that the evidence is sufficient to support 
a finding of total and presumably permanent disability under the provisions of the 
policy and the decisions of this court. 

|4, 5] 2. With reference to the assignment of error of defendant that the judg- 
ment was excessive and should be reduced, inasmuch as this contention is based 
upon evidence which does not appear in the record, it cannot be considered upon 
this appeal. This court has held many times that questions or matters not pre- 
sented in the record cannot or will not be considered in the appellate court. United 
States F. & G. Company v. Harmon, 92 Okl. 167, 218 P. ; Tandy v. Garvey, 
115 Okl. 214, 242 P. 546, 

The judgment of the trial court is therefore affirmed. 

The Supreme Court acknowledges the aid of Attorneys Jeo Gill, Jr., Eldon 
J. Dick, =a W. C. Franklin in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of 
law and facts was prepared by Mr. Gill and approved by Mr. Dick and Mr. Frank- 
lin, the cause was assigned to a justice of this court for examination and report 
to the court. Thereafter, upon consideration by a majority of the court, this opinien 
was adopted. 

McNeill, C. J., Osborn, V. C. J., and Phelps, Corn, and Gibson, JJ., concur. 


ATLAS LIFE INS. CO. v. HOLT et al. No. 24543. 
Supreme Court of Oklahoma. Oct. 20, 1936. 
61 Pacific Reporter (2d) 719. 
1. MISREPRESENTATION. 

Misrepresentations made by insured in application to avail insurer as defense 
require showing by insurer that statements were not only untrue, but that they 
were willfully false, fraudulent, misleading, and made in bad faith, where state- 
ments in application are representations as distinguished from warranties. 


(For other cases, see Insurance, Dec. Dig. § 265.) 
5. CONSULTATION. 


“Consultation with or attendance by physician” contemplated by general ques- 
tion in application for life policy refers to consultation or attendance for sub- 
stantial ailments or illnesses such as would, or might, affect contract of insurance, 
and does not contemplate affirmative answer in case of consultation or attendance 
merely for slight, temporary, or immaterial illness. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

6. MISREPRESENTATION. 

In insurer’s action to cancel life policy wherein cross-petition was filed for 
recovery of amount of policy, question whether insured’s representations in appli- 
cation that he had not consulted physician or been advised to undergo operation 
in previous 10 years constituted misrepresentation which would avoid policy, when 
in fact insured had undergone operation and treatment for tumor on neck within 
10-year period, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Syllabus by the Court. 

1. Where statements made by the insured in an application for insurance are 
representations as distinguished from warranties, in order for misrepresentations 
made by the insured in such application to avail the insurer as a defense, it must 
show that the statements were not only not true, but that they were willfully false, 
fraudulent, misleading, and made in bad faith. New York Life Ins. Co. v. Stagg, 
95 Okl. 252, 219 P. 362. 4 

2. The question presented on a motion to direct a verdict in an action at law 
is whether, admitting the truth of all the evidence which has been given in tavor 
of a party against whom the action is contemplated, together with such inferences 
and conclusions as may be reasonably drawn from it, there is enough evidence 
to reasonably sustain a verdict, should the jury find in accordance therewith. 
Citizens’ Bank of Millerton v. Beeson, 104 Okl. 293, 231 P. 844; Danciger v. Isaacs, 
82 Okl. 263, 200 P. 164; Farmers’ National Bank v. Vaughn, 89 Okl. 41, 213 P. 748. 


3. When, at the close of the evidence in an action at law, both parties inter- 
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pose a motion for a directed verdict, neither motion should be sustained, if a 
disputed and decisive question of fact upon which there is conflicting evidence 
is presented by the record. The fact that both parties have moved for a directed 
verdict does not constitute a waiver of their right to have the disputed question 
of fact decided by the jury. 

4. The consultation with or attendance by a_ physician contemplated by a 
general question in an application for life insurdnce refers to consultation or 
attendance for substantial ailments or illness such as would or might affect the 
contract of imsurance. The question does not contemplate an affirmative answer 
in case of consultation or attendance merely for slight, temporary, or immaterial 
illness. 

5. Evidence reviewed, and held that the trial court erred in directing a verdict 
against the insurance company in this action wherein it was sought to recover a 
money judgment on a policy of life insurance. 

Appeal from Court of Common Pleas, Tulsa County; Leslie Webb, Judge. 

Action by the Atlas Life Insurance Company against Sarah Margaret Holt, 
administratrix of the estate of Sidney A. Holt, deceased, and another for relief in 
equity to cancel a life policy on ground that it had been procured through fraud, 
wherein defendants filed a cross-petition to recover on the policy. Judgment fur 
defendants on motion for a directed verdict, and the plaintiff appeals. 

Reversed and remanded for new trial. 

Monnet & Savage, of Tulsa, for plaintiff in error. 

F. V. Westhafer and John R. Woodard, both of Tulsa, for defendant in error. 

Busby, Justice. 

This action was instituted as an action in equity on January 7, 1932, in the court 
of common pleas of Tulsa county by the Atlas Life Insurance Company, a corpora- 
tion, as plaintiff, against Sarah Margaret Holt, administratrix of the estate of 
Sidney A. Holt, deceased, and the Exchange National Company, as defendants. 

The plaintiff sought to cancel a policy of life insurance which had been issued 
by it to Sidney A. Holt, as insured, on the 27th day of March, 1930, and in which 
the estate of Sidney A. Holt was named as the beneficiary. The Exchange National 
Company was named as a party defendant by reason of an interest acquired by it in 
the policy through assignment to it for the purpose of securing a debt due from 
Sidney A. Holt. Sidney A. Holt had died on November 9, 1931. Plaintiff's 
asserted right to a cancellation of the policy was alleged to exist by reason of fraud 
claimed to have been practiced on it by the insured in procuring the policy of 
insurance. It asserted a right to maintain an equitable action to cancel the policy 
on the theory that there was in the policy a provision that the same should be non- 
contestable after the expiration of two years from the date the policy was issued 
and that, if it should wait to set up the fraud as a defense to a legal action on the 
policy, the defense would be barred by the noncontestability clause. 

The defendants answered, denying the fraud, and, without claiming the benefit 
of noncontestability clause, incorporated in their answer a cross-demand for judg- 
ment on the policy in the sum of $2,000. 

A jury was impaneled in the trial court for the purpose of trying the case. At 
the close of the evidence introduced by the respective parties, each of the parties 
separately moved for a directed verdict. The trial court sustained the motion of 
defendants and directed a verdict in their favor and against the plaintiff for the 
sum of $2,000, with interest representing the amount due on the insurance policy. 

The insurance company brings the case to this court for review, asserting that 
the trial court committed error in directing a verdict against it. 

[1] Before reviewing the evidence for the purpose of determining the propriety 
of the action taken by the trial court, it is appropriate that we recognize certain 
rules of law conceded by the parties to be applicable in this case. It is agreed in the 
briefs that: “The burden rested upon the plaintiff in addition to proving misstate- 
ments and misrepresentations in the application, to prove that the misrepresenta- 
tions were material to the risk, and that they were made wilfully and in bad faith 
with the intent on the part of the insured to deceive.it.” See New York Life Ins. 
Co. v. Stagg, 95 Okl. 252, 219 P. 362. 

[2] The parties are also in accord that the following established rules of law 
are applicable to this case: 

“The question presented on a motion to direct a verdict is whether, admitting the 
truth of all the evidence which has been given in favor of a party against whom 
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the action is contemplated, together with such inferences and conclusions as may 
be reasonably drawn from it, there is enough evidence to reasonably sustain a 
verdict, should the jury find in accordance therewith.” Citizens’ Bank of Millerton 
. Beeson, 104 Okl. 293, 231 P. 844, 845; Danciger v. Isaacs, 82 Okl. 263, 200 P. 
164; Farmers’ National Bank v. Vaughn, 89 Okl. 41, 213 P. 748. 

“Where the evidence is conflicting, and the court is asked to direct a verdict, all 
of the evidence of the party against whom such motion is leveled must be 
eliminated and disregarded, leaving for consideration the evidence only which is 
favorable to the party against whom such direction is requested.” Eastman National 
Bank v. Hertzler, 100 Okl. 182, 229 P. 249; Hoyt v. St. Louis-San Francisco R. 
Co., 153 Okl. 7, 4 P.(2d) 747. 

[3, 4] The fact that both of the parties to this action requested a favorable 
instructed verdict does not render the foregoing rules inapplicable. Neither of the 
parties is entitled to a directed verdict in a case in which the issues of fact should 
be decided by a jury if there is a disputed and decisive question of fact on which 
conflicting evidence has been introduced sufficient to warrant a verdict for either 
party. Farmers’ National Bank of Tecumseh v. McCall, 25 Okl. 600, 106 P. 866, 
26 1. R. A. (N. S.) 217; Taylor v. Wooden et al., 30 Okl. 6, 118 P. 372, 36 L. R. A. 
(N. S.) 1018; Hogan v. Milburn, 44 Okl. 641, 146 P. 5; Mid-Continent Life Ins. 
Co. v. Tackett, 149 Okl. 147, 299 P. 862. 

In view of the conceded applicability of the foregoing rules to the case at bar, 
we are charged with the duty of reviewing the evidence for the purpose of deter- 
mining whther there is any evidence in the record which would have justified a 
verdict and decision in favor of the insurance company. 

Sidney A. Holt, deceased, signed the application for the insurance policy herein 
involved on the 23d day of March, 1930. In the application and in response to 
interrogatories therein contained it was stated, in substance, that the insured had not 
consulted a physician or surgeon in the previous ten years and that he had never 
had or been advised to have a surgical operation. The basis of the insurance 
company’s defense to a claim on the policy is that these answers were false and that 
in truth and in fact the insured had consulted a physician within the last ten years 
and had also undergone a surgical operation. It is conceded, however, that the 
statements contained in the application were representations as distinguished from 
warranties and that the burden rested upon the insurance company to show, not only 
that they were false but that they were material to the risk and that they were 
rade willfully and in bad faith with the intent on the part of the insured to 
deceive the insurance company. 

[5] The consultation with or attendance by a physician contemplated by a gen- 
eral question in an application for life insurance refers to consultation or attend- 
ance for severe ailments or illness such as would affect the contract of insurance. 
The question does not contemplate an affirmative answer in case of consultation 
or attendance for slight, temporary, or material illness. See Mutual Life Ins. 
Co. of New York v. Morgan, 39 Okl. 205, 135 P. 279. See, also, Sovereign Camp, 
W. O. W. v. Brown, 94 Okl. 277, 221 P. 1017. See, also, Fishbeck v. New York 
Life Ins. Co., 179 Wis. 369, 192 N. W. 170, which involved an Oklahoma policy. 


Upon similar principles it seems clear that a general question with reference to 
surgical operations also contemplates an affirmative answer only in cases where the 
surgical operation was of a major or serious character as distinguished from a 
minor operation for an immaterial ailment. The parties to this litigation do not 
contend otherwise. 

In 1921 the deceased had a tumor of some character on the left side of his 
neck. He then resided in the state of Arkansas. This growth or tumor was 
removed by a surgical operation performed by a doctor who resided in that state 
We are not favored with the testimony of this doctor. Shortly after the perfor- 
mance of the operation the deceased moved to the city of Tulsa. In 1921 or 1922 
(the evidence being somewhat uncertain as to the year) a lump appeared at the 
puint where the scar from the former operation existed. The deceased consulted a 
Tulsa physician about the matter who advised radium treatments. Under the treat- 
ment the lump disappeared. According to the medical testimony introduced in this 


case tumors or lumps of the character herein involved may be either malignant or 


nonmalignant. If they are nonmalignant, they are not regarded as serious, If they 
are malignant, they are known either as sarcoma or cancer and unlessicured they will 
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ultimately result in death, unless, of course, death from other cause occurs during 
the progress of the development of the cancerous growth. Surgical and radium 
treatments are used by the medical profession in connection with both types of 
tumor (malignant and nonmalignant). The treatment administered in this case was 
not particularly significant for the purpose of determining the type of growth 
involved. Apparently in many cases it is not possible to distinguish between malig- 
nant and nonmalignant growths without the removal of a piece of the affected area 
for analysis. The Tulsa physician who testified in this case did not make such an 
examination and, according to his testimony, it appears that he did not at the time 
he administered the treaments know the precise character of the insured’s difficulty: 
that is, whether the tumorous growth involved was malignant or nonmalignant. 
Since the same treatment should be employed in either event, he merely administered 
the proper treatment. 

The medical testimony also discloses that, even if a tumor is malignant, it is 
regarded by the medical profession to have been completely cured at the expiration 
of five years subsequent to the date of the completion of treatment. In other 
words, if the difficulty does not manifest itself upon the patient within the five- 
year period, its subsequent recurrence is rare and unusual. At the expiration of 
five years from the date of the completion of the treatments in this case, there had 
been no recurrence of the tumorous condition. In fact, approximately seven or 
eight years elapsed between that time and the time the policy involved in this case 
was applied for. 

It does not appear from the evidence just how far the deceased was informed 
by his physician concerning the nature of his ailment. It is quite possible and even 
probable that he regarded his operation and the subsequent radium treatment by 
the physician which had occurred years previous to his application for the policy 
as a surgical operation and attendance by a physcian for an inconsequential physical 
ailment. Or he may in good faith have believed the matter to be immaterial from 
an insurance standpoint by reason of the lapse of time since the treatment. 

Considering only the evidence thus far reviewed, we are strongly impressed with 
the argument of the defendant that, when a presumption of good faith is indulged in 
connection with this evidence, it would be insufficient to warrant the judgment in 
favor of the insurance company, even though negative answers weer given to 
the questions propounded. However, we are precluded from adopting that view in 
this case by reason of the presence in the record of other evidence favorable to the 
insurance company. 


Unquestionably an operation for malignant tumor (either cancer or sarcoma) 

known and recognized as such should be related to the agent or doctor of the 
insurance company in answer to interrogatories such as are contained ihn the 
application and medical report now before us. The tumorous condition of the 
deceased in 1921 may or may not have been malignant. If it was malignant, its 
malignant character may or may not have been known to the deceased. The 
presumption would be that he acted in good faith in the matter. But in this case, 
a doctor examined the deceased in connection with the application for insurance 
at the time the policy was applied for, and, according to the doctor’s testimony 
he saw the scar on the neck of the deceased and made a specific inquiry in connec- 
tion therewith as to its cause and origin. The deceased, so the doctor says, advised 
him that the scar was caused by an old operation for carbuncle. This evidence, if 
true, is some indication that the deceased knew or believed that he had _ suffered 
from an ailment which may have been serious in character and that he might have 
intended to mislead the insurance company. 
_ The evidence of the doctor is disputed, but the jury might have believed it. It 
is also pointed out by the defendant in connection with this evidence that the doctor 
did not insert in the medical report any notation concerning the operation for 
carbuncle. The doctor’s explanation of his failure in this respect is that such an 
operation is of a minor character and is not in insurance matters contemplated by 
the questions propounded. The explanation is rational and in keeping with the 
general rule of law excusing a failure to reveal minor ailments or operations. It 
is a demonstration that the practical conduct of the insurance business is in keeping 
with the view adopted by the courts concerning the character of surgical opera- 
tions and medical attendance intended to be revealed in connection with applications 
for insurance. It does not destroy the doctor’s testimony as a matter of law. 
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{6] It is our judgment that this testimony of the medical examiner for the 
insurance company concerning a specific inquiry and a false answer thereto was 
sufficient indication of guilty knowledge to entitle the insurance company to have 
the disputed question of fact decided by a jury. The insurance company does not 


claim that it is entitled to more. In other words, it is conceded that the evidence is 


ample and sufficient to warrant a verdict and judgment for the defendants herein, 
if the jury should see fit to take that view of the case. 


We have, in reviewing the evidence in this case and announcing our conclusions, 
carefully confined ourselves to a consideration of the facts as they existed at the 
time the insurance was applied for and the policy issued. The insured died almost 
two.years after this policy was issued. The cause of his death is not certain from 


the medical testimony produced, although it was possibly caused by a recurrence of 
sarcoma. However, the tumorous growth, if any, was not located. In view of 


subsequent developments, the doctors who testified were inclined to the view that 
the tumor with which the assured was afflicted in 1921 was probably malignant. 
The subsequent developments and conclusions, however, would have no _ bearing 
upon the good or bad faith of the insured in applying for the insurance. 


As previously mentioned, the parties to this appeal agree that the directed 
verdict was not justified if there was any evidence which would have warranted the 


jury in returning a verdict for the insurance company. The rules of law thus applied 
are applicable to actions at law as distinguished from suits in equity. Their pur- 
pose is to protect and preserve the rights of litigants to a trial by jury in an action 
at law. They have no application to a suit in equity in which the ultimate power to 
decide the disputed facts rests with the court as distinguished from the jury. In 
such cases the verdict of the jury being merely advisory, the court may, either on 
motion of a party to the action, or on its own motion, discharge the jury from fur- 
ther consideration of the case and proceed to determine the questions of fact. In 
order to disturb a judgment on disputed questions of fact in an equity case, it is 
essential that the judgment be against the clear weight of the evidence. See Walden 
v. Potts, 97 Okl. 24, 222 P. 549; Crawford v. Hemmingway, 116 Okl. 192, 244 P. 198; 
Bancroft Prac. p. 5842. See also, Rosenbaum vy. Buchheit, 73 Colo. 260, 215 P. 131. 

We have applied the legal rules in this case because they are conceded to be 
applicable hereto and in view of the further fact that there are respectable authori- 
ties supporting the concession. It has been held by some authorities that where an 
action is filed in equity to cancel an insurance policy on the grounds that an exist- 
ing legal defense might be lost through delay by reason of an incontestability clause 
in a policy and where the beneficiary in the policy files a cross-petition which 
does not set up the incontestability clause, the case should be treated as trans- 
formed from one of equity to one of law in order that the jurisdiction of equity may 
not be invoked for the purpose of depriving a policy holder or his beneficiary from 
obtaining a trial by jury on disputed questions of fact. See Northern Life Ins. 
Co. v. Walker, 123 Wash. 203, 212 P. 277. \ 

We deem it unnecessary to expressly adopt or approve this view, but, since it 
is apparently the theory upon which the parties to this action have proceeded, we 
deem it appropriate to accede to their view for the purpose of determining their 
rights. We have therefore treated this case as an action at law. 

The cause is reversed and remanded for a new trial. 

McNeill, C. J., and Phelps, Gibson, and Welch, JJ., concur. 


OSCHE v. NEW YORK LIFE INS. CO. 
Supreme Court of Pennsylvania. Oct. 5, 1936. 


187 Atlantic Reporter 396. 
1. REINSTATEMENT. 


Insurer is not liable on life policy where insured makes misrepresentations as 
to her health, which are known by insured to be untrue, in order to secure rein- 
statement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. MISREPRESENTATION. 

Whether insured knowingly misrepresented her physical condition to insurer in 

order to obtain reinstatement of life policy held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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4. EVIDENCE. 

Whether insured’s answers in application for life policy were false and were 
given in bad faith are questions of fact which must be left to jury whenever 
evidence concerning them is conflicting or proof depends upon oral testimony, even 


though such testimony is uncontradicted, 


(For other cases, see Insurance, Dec. Dig. § 668|6].) 
3. EVIDENCE. 

In action on life policy defended on ground of fraudulent misrepresentations in 
application, whenever disputed questions of fact are presented by conflicting evi- 
dence, whether documentary or oral, or whenever insurer’s defense depends upon 


testimony of its witnesses, even though such testimony is uncontradicted, case must 


be submitted to jury, subject to trial court’s power to award new trial as often as in 
its sound-discretion it may think interests of justice require. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Schaffer, J., dissenting. 

Appeal No. 138, March term, 1936, from judgment of Court of Common 
Pleas, Allegheny County, at No. 447, October term, 1932; W. Heber Dithrich, 
Judge. 


Action of assumpsit by Germaine A, Osche against the New York Life Insur- 


ance Company on a life insurance policy. The jury returned a verdict for the 
plaintiff for $3,037.50, and, from a judgment notwithstanding the verdict, the plain- 
tiff appeals. 


Judgment reversed, and rule for a new trial reinstated. 

Argued before Kephart, C. J., and Maxey, Drew, Linn, Stern, and Barnes, JJ. 

Oscar G. Meyer and Francis A. Wolf, both of Pittsburgh, for appellant. 

William H. Eckert and Smith, Buchanan, Scott & Ingersoll, all of Pittsburgh, 
for appellee. 

BarNEs, Justice. 

This is an action of assumpsit upon a policy of life insurance issued by the 
defendant company on November 26, 1929, upon the life of Clothilda E. Osche. The 
insured died March 6, 1932, and proofs of death were duly furnished to the company. 
The latter, however, refused to pay the claim, whereupon plaintiff, a sister of the 
insured and the beneficiary named in the policy, brought this action. At the trial the 
jury returned a verdict for plaintiff. Defendant’s motion for judgment non obstante 
veredicto was granted by the court in banc. From the judgment so entered, plaintiff 
has taken this appeal. 


[1] The policy in suit was permitted to lapse for nonpayment of premium on 
December 26, 1930, but was reinstated April 24, 1931, upon application by the insured. 
It was again permitted to lapse for failure to pay the premium on June 26, 1931, and 
belief she was in the same condition of health as she was when the policy was 
reinstated the insured submitted to a medical examination by the defendant’s physi- 
cian, and on each occasion she was certified as a good risk by the examining physi- 
cian. In applying for reinstatement, the insured on both occasions signed state- 
ments representing to the company that she had not consulted or been treated by 
any physician since the date of the policy, and that “to the best of her knowledge and 
belief she was in the same condition of health as sMe was when the policy was 
issued.” The company declined to pay the claim made upon the policy, alleging 
fraud on the part of the insured in securing the two reinstatements of the policy, 
and contended that the representations made each time the policy was reinstated 
were untrue, as the insured well knew when she signed the applications. The sole 
issue presented to the jury was whether these statements were in fact false and 
fraudulently made. Of course, if this be a fact, the defendant is not liable upon 
the policy. Lilly v. Metropolitan Ins. So., 318 Pa. 248, 177 A. 779; Stein v. New 
York Life Ins. Co., 319 Pa. 225, 179 A. 589; Kzyszton v. John Hancock Mut. Life 
Ins. Co., 320 Pa. 65, 181 A. 587; Baxter v. New York Life Ins. Co., 115 Pa. Super. 
287, 175 A. 899. 

At the trial plaintiff placed in evidence the policy, together with defendant’s 
admissions in the pleadings that the premiums thereon had been paid and that the 
proofs of death had been duly furnished, and rested. 

[2] The defendant, in its case, placed in evidence the proofs of death, wherein 
plaintiff stated under oath that the insured had been totally disabled since Septem- 
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ber 8, 1931. Attached to the proofs as a part thereof was an affidavit by Dr. T. K. 
Reeves, the attending physician during insured’s last illness, in which he stated that 
he had attended her since September 7, 1931, and that from that date she was pre- 
vented from attending to business. Defendant then called as a witness Dr. Thomas 
H. Burke, who had been the family physician of insured. He testified that he 
had treated her for a severe cold in January, 1931, and for a skin condition which 
was not serious or detrimental to health in the following March, 1931. He further 
stated that from time to time the insured complained to him of severe backaches and 
menstrual pain, for which he gave her no treatment, but suggested that the trouble 
might be caused by her appendix and referred her to Dr. Reeves, as a gynecological 
specialist. The insured continuing in her complaints, on September 7, 1931, he again 
advised her to consult Dr. Reeves, and she informed him that she would do so. 

The defendant also proved by the records of the Pittsburgh Hospital that the 
insured had been a patient at that institution from November 29 to December 6, 
1931, for observation and examination and for a minor operation. The history 
which she gave to the attendant at the hospital on that occasion was placed in 
evidenie ; at that time, according to the hospital physician who recorded the history, 
the patient claimed to have had a severe backache for seven months and to have 
lost nineteen pounds in the past two months. The insured again entered the 
Pittsburgh Hospital on February 19, 1932, and on the following day was operated 
upon for chronic appendicitis, from the effects of which operation she died on 
March 6, 1932. The history given by insured upon her second admission to the 
hospital was also received in evidence; it was there stated that the patient had had 
a dull aching pain in her hack for the past five or six months. 

In rebuttal plaintiff called Dr. Reeves. He testified that he had supplied the 
medical information for the proofs of death, and that the answer of September 7, 
1931, as the date upon which he had begun to treat insured and from which she 
was disabled was an error. The truth was, he said, insured had first come to his 
office, and his first treatment of her was on November 24, 1931. He explained the 
error in the date was due to a mistake made by the assistant in his office between 
the record of the insured and that of one of her sisters. An affidavit made by Dr. 
Reeves in April, 1932, stating these facts, and which had been sent to the defendant, 
was placed in evidence. Plaintiff testified, in explantion of the statement in the 
proofs of death over her signature, that the information had been gathered and 
the proofs filled out by the agent of defendant, and that she signed the paper with- 
out examination in reliance upon what the agent had done. In fact, she said, her 
sister had not been incapacitated on September 7, 1931, but had worked at her 
store daily until entering the hospital in the latter part of November, 1931. A 
number of Other witnesses in daily association with the insured corroborated plain- 
tiff in this testimony. 

[3] As the sole question on this appeal is whether the case was a proper one 
for the entry of judgment non obstante veredicto, we have therefore recounted in 
detail substantially all the testimony presented at the trial. The court below held 
that the uncontradicted testimony of Dr. Burke that he had treated insured and 
sent her to a specialist, and the statements appearing in the histories given by the 
insured to the hospital, required the entry of judgment in defendant’s favor. In so 
holding we are of opinion that the learned court erred. The testimony of Dr. 
Burke was oral, and his statements of fact, even as to dates, were made from 
memory and after the lapse of a considerable time, and are contradicted in the most 
material respect by the testimony of Dr. Reeves, who stated that the disputed date 
was not September 7, but November 29, 1931. And the hospital records, in the 
light of the other medical testimony in the case, raised a disputed question which 
had to be submitted. As this case comes to us, it cannot be said that the proofs 
of death and hospital records are “uncontradicted documentary evidence” whic. 
alone would entitle them to be accepted as a verity. See Paxos v. Jarka Corpora- 
tion, 314 Pa. 148, 171 A. 468. Having been presented by the defendant to defeat 
plaintiff's claim, the credibility of this evidence was, under our firmly established 
rule, for the jury, and it was error for the court to enter a judgment on such 
evidence opposed to the jury’s verdict. Nanty-Glo Borough v. American Surety 
Co., 309 Pa. 236, 163 A. 523. 

[4, 5] We have recently had occasion in Evans v. Penn Mutual Life Ins. Co., 
186 A. 133, to consider the many cases bearing upon this question in actions on 
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insurance policies. The pinion there of Mr. Justice Drew exhaustively reviews 
the law upon the question here under consideration. He says (186 A. 133, 140): 
“But in any case, the questions whether or not the answers were false and whether 
or not they were given by insured in good faith are questions of fact, and their 
determination must be left in the jury’s hands whenever the evidence concerning 
them is conflicting, or whenever the burden of proving them is carried by oral 
testimony, even though such testimony is uncontradicted. * * * Whenever disputed 
questions of fact are presented by conflicting evidence, whether documentary or oral, 
or whenever the insurer’s defense depends upon the testimony of its witnesses, even 
though such testimony is uncontradicted, the case must be submitted to the jury, 
subject to the trial court’s power to award a new trial as often as in its sound dis- 
cretion it may think the interests of justice require.” 

[6] These principles are clearly applicable to the instant case, and must govern 
our decision. Defendant’s case rested entirely upon the evidence of Dr. Burke, the 
proofs of death, and the histories given by the insured to the hospital. Dr. Burke’s 
testimony was entirely oral; the proofs of death were repudiated and explained; 
and plaintiff's witnesses contradicted the implication of disability given by the 
histories. Under these circumstances it was for the jury, and for the jury alone, 
to pass upon the questions of credibility thus raised. In entering a judgment non 
obstante veredicto, the court below erroneously assumed to pass upon these issues. 
If the court believed the verdict opposed to the weight of the evidence, the proper 
remedy, as we pointed out in Evans v. Penn Mutual Life Ins. Co., supra, lay in 
the court’s right to set aside the verdict and order a new trial. 

[7] At the same time the motion for judgment non obstante veredicto was filed, 
defendant moved for a new trial. In granting the former motion, the court below 
did not pass upon the merits of the rule for a new trial, and, so far as the record 
before us shows, no disposition was made of this motion. Under the circumstances, 
we feel that opportunity should be given the court below to consider the rule for a 
new trial upon its merits. To this purpose the judgment will be reversed and the 
rule for a new trial reinstated. See Petroleum Fuel Engineering Co. v. Hemphill, 
94 Pa. Super. 362. 

Judgment reversed and rule for a new trial reinstated. 

Schaffer, J., dissents. 

STONSZ v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court of Pennsylvania. Oct. 5, 1936. 
187 Atlantic Reporter 403. 
1. BINDING RECEIPT. 

In interpreting “binding receipt” issued by insurer at time of life and disability 
policy application, fundamental issue is the intention of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. BINDING RECEIPT. 

Where “binding receipt” issued by insurer at time of life and disability policy 
application is clearly established as temporary contract of insurance, it is favorably 
regarded by courts, whether oral or written. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. BINDING RECEIPT. 

Contracts for temporary life insurance to be effective until issuance of policy 
may be created by “binding receipt” given insured by insurer where insurer and 
insured so intend. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

4. EFFECTIVE DATE. 

Where agreement in receipt for first premium on life policy covering death, 
double indemnity for accidental death, and disability, provided that insurance should 
take effect as of day of receipt if applicant was insurable risk on that day in 
opinion of home office and application was otherwise acceptable for amount and at 
rate of premium applied for, disability occurring before issuance of policy held 
covered by interim insurance, notwithstanding policy subsequently issued did not 
contain double indemnity clause and premium for disability benefits was higher 
than estimated by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 
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6. EFFECTIVE DATE. 

Doubt arising as to effective date of life policy containing disability provision 
must be resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. NOTICE OF CLAIM. 

Life insurer has duty upon receipt of defective notice of claim to point out the 
insufficiency. 

(For other cases, see Insurance, Dec, Dig. § 560[1].) 

8. PROOF OF LOSS. 

Failure of insured to present satisfactory proof of loss within time required by 
life policy did not defeat insured’s right under disability clause where insurer’s 
agent was timely apprised of the disability and after expiration of notice period 
agent and claims representative were consulted and did not explain to insured, who 
was not familiar with English language, form of proof required. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

9, WAIVER. 

Act of insurer’s agents in furnishing insured’s attorney an official form for 
proof of loss after expiration of time for proof appearing in life policy and accep- 
tance of such proof by insurer’s home office held “watver” of policy provision 
regarding time for proof of loss, notwithstanding provision of policy that all 
waivers must be in writing. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Maxey, J., dissenting. 

Appeal No. 119, March term, 1936, from judgment of Court of Common Pleas, 
Allegheny County, No. 1332, July term, 1932; Ralph H. Smith, Judge. 

Action of assumpsit by Peter Stonsz, also known as Pit Stonsz and Pit Stansz, 
against the Equitable Life Assurance Society of the United States on a policy of 
life insurance. From a judgment for plaintiff for $7,246.50, the defendant appeals. 

Affirmed. Ses 

Argued before Kephart, C. J., and Schaffer, Drew, Linn, Stern, and Barnes, JJ. 

William H. Eckert and Karl W. Warmcastle, both of Pittsburgh, for appellant. 

H. F. Stambaugh, H. P. Eberharter, Ralph H. Demmler, and Watson & Free- 
man, all of Pittsburgh, for appellee. 

KrpHart, Chief Justice. 

On June 28, 1927, appellee applied to appellant for an insurance policy con- 
taining provisions for death benefits, with a double indemnity feature, and annuity 
payments for disability. On the same day he was examined by appellant’s physician, 
and paid his first premium as estimated by the agent. The latter gave appellee a 
receipt reciting that if he was then an insurable risk for the insurance applied for 
in the opinion of appellant’s agents at the home office, it would be effective as of the 
date of the receipt. Appellee on or about June 30th sustained severe injuries to 
his hands, resuting in his total disability. Because of his employment in a coal 
mine, appellant’s home office wrote his policy at an increased premium rate for 
death and disability and declined to incorporate therein the double indemnity 
feature. The total amount of the first premium upon the policy was $12.39 less 
than the payment made by appellee. The policy was dated July 6, 1927, and was 
delivered to appellee with a check for $12.39 on July 11th. The balance of his 
first payment was applied to cover the adjusted premium. Appellee and his wife 
repeatedly notified appellant’s local agency of his injury. Appellant denied liability 
on the grounds that appellee was not insured at the time of the accident, and that 
proof of loss was not properly made within the sixty-day period prescribed in the 
policy. A jury trial resulted in a verdict for appellee, and from the refusal of the 
court below to grant appellant’s motion for judgment n. o. v., this appeal is. taken. 

The receipt issued to appellee when he paid his first premium and signed his 
application was as follows: 

“L, 137671 


“Received of Peter Stonsz the sum of Two hundred twenty-three and 19/100 
($223.19) Dollars for the first semi-annual premium on proposed insurance for 
$10,000 on the life of Peter Stonsz, for which an application bearing a correspond- 
ing number as above is this day made to the Equitable Life Assurance Society of 





Life] Stonsz v. Equitable Life Assur. Soc. of the U. S. 365 


the United States. Insurance subject to the terms and conditions of the policy 
contract, shall take effect as of the date of this receipt, provided the applicant is 
on this day, in the opinion of the Society’s authorized officers in New York, an 
insurable risk under its rules, and the application is otherwise acceptable on the 
plan and for the amount and at the rate of premium applied for; otherwise the 
payment evidenced by this receipt shall be returned on demand and surrender of 
this receipt. 

“Dated at Pittsburgh, June 28, 1937. 

“(Signed |] Calvin S. Bolster, Agent.” 

[1] This receipt, incorporated by reference in the application, determines the 
liability, if any, of appellant. It is in form a typical “binder,” or “binding receipt” 
familiar in both fire and life insurance transactions. There is a great confusion 
of authority as to the effect to be given to such receipt. Because of the similarity 
of wording usually found in them, attempts have been made to generalize their 
operation. If these apparently conflicting authorities are examined, however, it 
becomes clear that these receipts are not capable of general treatment, but must be 
individually interpreted to give them the effect which the parties intended them to 
have in each case. The fundamental question is: What was their intention? See 
Reynolds v. Northwestern Mut. L. Ins. Co., 189 Iowa 76, 176 N. W. 207; New 
York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. 
St. Rep. 134. 


[2, 3] The purpose of this clause, “insurance * * * shall take effect as of 
the date of this receipt” was to provide an inducement for the payment by appellee 
of the first premium in advance and to give preliminary protection to the insured 
until the issuance of the policy. Generally speaking, an insurance contract is effec- 
tive as of the date of its issuance unless a contrary agreement is made by the parties. 
As the insured should pay only for protection he actually receives, the first 
premium would be due as of the date that the protection commences. There is, 
however, a necessary delay from the time of the application to the time of the 
issuance of the policy. It is of advantage to the insured to be protected during 
that period, and to the insurer, not only to have the use of the first premium before 
it would be normally entitled to receive it, but also to secure definitely a client. It 
is usually customary for the parties to enter into a preliminary agreement looking 
toward the attainment of these objects for their mutual benefit. The insured 
believes that this binder is valid if he is an insurable risk. Sometimes it takes the 
form of a temporary contract of insurance, binding upon the parties until the 
carrier acts upon the application, whether it is accepted or rejected. See Rossi v. 
Firemen’s Ins. Co., 310 Pa. 242, 165 A. 16: Queen Ins. Co. v. Hartwell Ice, etc., 
Co., 7 Ga. App. 787, 68 S. E. 310; Hubbard v. Insurance Co., 129 Iowa 13, 105 
N. W. 332. If clearly established, such an agreement is favorably regarded by the 
courts whether oral or written. Reynolds v. Northwestern Mut. L. Ins. Co., 
supra: Cooksey v. Mutual L. Ins. Co., 73 Ark. 117, 83 S. W. 317, 108 Am. St. Rep. 
26. In DeCesare v. Metropolitan L. Ins. Co., 278 Mass. 401, 180 N. E. 154, 155, 81 

L. R. 327, it was held that the distinction sometimes drawn between the respective 
authority of fire and life insurance agents to bind their companies to such contracts 
did not exist where the applicant had passed his medical examination successfully, 
and where the receipt given by the agent showed an intention to effect present 
insurance pending action by the carrier upon the application. If the parties so 
intend, therefore, an interim contract of life insurance may be made in-this manneg, 
which will be valid and binding on the carrier. See Reynolds v. Northwestern 
Mut. L. Ins. Co., supra; Hart v. Travelers’ Ins. Co., 236 App. Div. 309, 258 N. Y. S. 
711,712; Albers v. Security Mutual Life Ins. Co., 41 S. D. 270, 170 N. W. 159, 160; 
Starr v. Mutual Life Ins. Co., 41 Wash. 228, 83 P. 116, 117. 

[4] This question confronts us in the present case: Does the language of this 
receipt indicate an intention to create a temporary insurance for the time during 
which the approval of the application was pending? Two conditions are imposed 
upon which the insurance was to become effective as of June 28, 1927. The first 
is that the applicant must be, on that day, an insurable risk in the opinion of the 
home office; the second, that the “application is otherwise acceptable on the plan and 
for the amount and at the rate of premium applied for.” The cases previously 
cited indicate a trend in the courts to construe the conditions liberally, and to treat 
receipts similar in wording to the one before us as binding during the interim regard- 
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less of the ultimate action of the carrier on the application. These decisions are 
based upon the assumption that if the receipt meant anything, no other result could 
have been intended by the parties, for unless the insured was to be protected against 
injury or death during the interim period there would be no advantage to him in 
paying his premium in advance. As was said in Albers v. Security Mutual Life 
Ins. Co, supra: “If the company did not intend that there should be insurance 
effective pending the date of the application and the date of the approval of the 
risk and the issuance of the policy, then the company would be charging and obtain- 
ing the full amount of the premium for one year, while the period of actual insur- 
ance would be as many days less than one year as there were days intervening 
between the date of the application and the approval.” In other words, the insured 
would be paying for something which he did not receive. 

Thus in DeCesare v. Metropolitan Life Ins. Co., supra, although the application 
expressly stated, “no obligation is assumed by the Company unless and until such 
application is so approved,” the court said: “The agreement in the receipt, when 
construed with the application, created a valid contract for temporary insurance 
effective upon acceptance of the application * * * and that the fact that the agree- 
ment did not contemplate that any obligation would be assumed by the company 
unless and until the application should be approved does not require a different 
conclusion.” 

In Hart v. Travelers’ Insurance Co., supra, the receipt read, in part: “The 
Company shall have the right to disapprove such application and shall incur no 
liability thereunder until and unless received and approved by the Company at 
the Home Office.” No policy was ever issued to the applicant during his life. 
Nevertheless the court held: “He [the insured] undoubtedly thought he was getting 
some advantage by making this full payment at this time. He did not believe that 
by furnishing this premium in full in advance he was doing something to his dis- 
advantage, paying money for a period when he was not insured at all. * * * If the 
construction to be placed upon this binding receipt is not that Levy was thereby 
insured from the date of the binder until a formal policy was issued or the risk 
declined by the defendant, then it must be said that this binding receipt is at least 
ainbiguous, and, if so, it should be construed against the company; it having been 
drawn up by the agent of the company upon its printed form.” 

In Starr v. Mutual L. Ins. Co., supra, it was stated: “If there was to be no 
contract of insurance in any event until the application was approved * * * and a 
policy issued thereon, it would seem entirely immaterial to the insured whether 
the contract related back to the date of the application or not. If he lived until 
the application was approved and a policy issued, it would seem a matter of 
indifference to him whether he had been insured during the interim between the 
date of the application and the date of the issuance of the policy. On the other 
hand, if he died before the application was approved and the policy issued, his 
beneficiaries would derive no benefit from the insurance. The chief object of the 
provision would, therefore, seem to be to enable the insurance company to collect 
premiums for a period during which there was in fact no insurance, and conse- 
quently no risk.” 

The same thought is expressed in Albers v. Security Mut. L. Ins. Co., supra, and 
Reynolds v. Northwestern Mut. L. Ins. Co., supra. In the latter case, recovery 
was permitted though the insured died before his application had been acted upon. 


Under these authorities, the conditions imposed in this receipt would be treated 
as conditions subsequent. The company was bound to act either affirmatively or 
negatively on the application. The insured, if an acceptable risk, was entitled toa 
policy. If he was not acceptable, appellant was required to so notify him, under 
the last clause of the receipt, in order that he could demand a return of his money. 
He was not notified, his application was accepted in a modified form, his money 
was retained, except for a portion of it that was returned as overpayment. These 
facts all indicate that the company had accepted the risk or at least that the liability 
for insurance created by the preliminary agreement had not been divested by 
rejection, 

There are, of course, authorities which take the opposite position on this inter- 
esting question, and these will be referred to hereafter. It is not necessary to the 
decision of this case to pass ‘upon this broader phase of the problem, for the suit 
is not upon the receipt, but upon the policy that was issued to appellee. The receipt 
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is here considered only as it shows the terms of that policy relating to its effective 
date. 

If the clause of the receipt was not intended to provide interim insurance to 
appellee as a separate and distinct contract from the policy to be issued, what is its 
effect? It is certainly not a mere nullity. By reason of it the insured was induced 
to pay his premium in advance. The intention may have been that it was to operate 
as a binder giving temporary insurance on the terms of the contemplated policy 
against injury or death as of June 28th, but only if the conditions mentioned were 
fulfilled. In other words, that they were conditions precedent to liability on the 
binder. This construction is sometimes given these receipts. See Grier v. Mutual 
Life Ins. Co., 132 N. C. 542, 44 S. E. 28; Mutual Life Insurance Co. v. Young’s 
Adm’r, 23 Wall. 85, 23 L. Ed. 152; Gardner v. North State Mut. L. Ins. Co., 163 
N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915B, 652; Steinle v. 
New York Life Ins. Co. (C. C. A.) 81 F. 489. 

Secondly, it might be interpreted to be a preliminary agreement that the insur- 
ance policy when issued should be antedated to take effect as of June 28th. New 
York Life Insurance Co. v. Abromietes, 254 Mich. 622, 236 N. W. 769. The rules 
of offer and acceptance must provide the solution. 

Appellee’s application, considered with the receipt which it incorporates by 
reference, made this offer: (1) Appellant should insure appellee (a) against death, 
(b) with double indemnity if its cause should be accidental, and (c) against total 
disability; (2) the insurance should be effective as of June 28, 1927; (3) appellee 
should pay 20 annual premiums at the regular rate for such coverage, the first 
premium being estimated at $223.19. 

Appellant contends that its refusal to issue a policy providing for double death 
indemnity, and its alteration of the estimated premium rate because of the hazardous 
occupation of the applicant, constituted a rejection of the offer in the application. 
It is urged a counter offer was created in the policy delivered to the insured dated 
July 6, 1927, and until its acceptance July 11th, no contract of insurance existed. 
The offer was for a contract of insurance with severable provisions for death, 
accidental death, and disability. The testimony discloses that in computing the 
premium, appellant treated the disability provision as one distinct item for which a 
certain amount was due; death benefits as another item to be paid for at a different 
rate, and double liability, a third item with a separate purchase value. These 
three items, added together, determined the total premium to be paid. There was 
no flat rate upon the policy as an entirety, but rather a combination of charges for 
three different forms of insurance coverage which it embraced. 

In determining whether or not appellee is entitled to recover upon this claim, 
we need not concern ourselves with the provisions for death benefits, or the refusal 
of the company to provide double indemnity for death from accidental causes. 
Appellee claims $100 per month during the continuance of any total disability. The 
policy issued to him contains provision for disability exactly as applied for. The 
only apparent change was in relation to the rate. The premiums to be paid for the 
disability feature were “rated up” 37% per cent., but this did not constitute a 
variance of the terms of the offer, because it was testified by the agent Bolster that 
at the time the application was made it was understood that the occupation of 
appellee might make a difference with respect to the disability and double indemnity 
teatures of the policy. The sum paid was merely an estimated premium. The rate 
Was not fixed at the figure submitted. The payment was tentative, it being under- 
stood that the rate was to be appellant’s regular charge for contracts of that sort 
with persons in appellee’s ‘occupational class. The receipt reserves the right to 
adjust the ultimate premium rate. The difference in rate from the application was 
not a variance of its terms. Appellant issued to appellee the disability insurance he 
applied for, it was accepted by him, and under the agreement made between them 
its effective date was June 28, 1927. 

_A condition of the receipt was that appellee be an insurable risk at the time the 
policy was issued. Although he was not accepted as insurable for double indemnity, 
he was never rejected for disability coverage. The company, by issuing the policy, 
expressed its acceptance of appellee as insurable against disability on the terms 
therein contained. Appellant retained a portion of his original payment as the first 
Premium, although if he was not insurable he was entitled to its return. Jt does not 
attempt to deny its present obligation to the insured under the policy as issued. It 
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merely denies that the contract was effective on June 28th. If appellee was insur- 
able on July 6th for the purpose of a policy effective July llth, he was also insurable 
for the purpose of the same policy, issued on the same date, but to take effect June 
28th by agreement. Appellee had passed the examination by the insurer’s physician, 
and no contention is made that the results of that examination were incomplete or 
unfair. If there was any rejection involved as to disability insurance it was a 
rejection of the estimated premium rate and not of the appellee as a bad insurance 
risk. 


Even if we resolve the doubt as to the condition of appellee’s offer relating to 
premiums in favor of the insurance carrier, which would be contrary to every 
rule of law in this commonwealth, the conclusion is inescapable that the policy was 
in effect at the time of his injury. It must be remembered that every term of the 
contract made by the company was included in the original offer. Let us assume 
that appellee offered to contract only upon the rate for disability coverage estimated 
by the agent Bolster. The increase of that premium would then effect a change ina 
material element of the offer and make the issuance of the altered policy by appel- 
lant a counter offer, which appellee could accept or reject in his turn. His 
acceptance is evidenced by his taking the policy as delivered and cashing the refund 
check forwarded to him without demanding the return of the balance of his pay- 
ment. Under our present assumption, which the appellant contends is correct, 
there was thereby created a new contract. 


[5, 6] But when was this contract effective? It could not take effect on July 
6th, the date appearing on the policy, for this was not stated to be the effective date, 
and the contract had not yet been formed by the appellee’s acceptance. Did it 
become operative on July 11th, the date upon which he signified his assent? 
Ordinarily, if the parties had not expressed their intention otherwise as to the 
point, this would be the time. Mutual Life Insurance Co. v. Young’s Adm’r, supra. 
But it must be noted that the original offer here named June 28th as the date at 
which the coverage should commence. Where a counter offer is made, changing 
some of the terms of the original offer, those terms which are not expressly altered 
are presumed to be the same. See Gray v. Foster and Mahon, 10 Watts 280; 
Cosgrove v. Woodward, 49 Pa. Super. 228. Therefore the alleged counter offer 
made by appellant and accepted by appellee, since it did not provide a new effective 
date, adopted the date of the previous offer by incorporation. If the carrier desired 
to change two terms of appellee’s offer, both price and date, it should have informed 
the offeror of both changes, not merely of the increase in the premium rate. 
Nothing in fact was said on July 11th to appellee to-indicate that the policy for 
disability was not to be effective as of June 28th, and it was not until more than 
one year after his injury that this position was taken. If there was doubt as to this 
point, which even appellee concedes, since he attempts to invoke a legal presumption 
to supply the intention of the parties as to the date that doubt must be resolved in 
favor of appellee. Western Ins. Co. v. Cropper, 32 Pa. 351, 75 Am. Dec. 561; 
Hillman Transportation Co. v. Home Ins. Co., 268 Pa. 547, 112 A. 108. There is 
here, however, no necessity to apply legal rules of construction, for the intention 
of the parties that the contract should take effect on June 28th had been expressed. 

The decisions most strongly relied upon by appellant differ from the present 
case in that in each of those cases the applicant for insurance died before the policy 
was delivered to him. Under those circumstances, of course, no contract was 
ever formed because the counter offer had never been accepted. See Mutual Life 
Insurance Co. v. Young’s Adm’r, supra; Northwestern Mutual Life Ins. Co. v. 
Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211; Mohrstadt v. Mutual 
Life Ins. Co. (C. C. A.) 115 F. 81; State ex rel. Equitable Life Assurance Soc. v. 
Robertson (Mo. Sup.) 191 S. W. 989. Here appellee had accepted the policy as 
issued and the contract by its terms then related back to June 28th. 

Our conclusion on this point is further substantiated by the clause in the applica- 
tion itself wherein the assured agrees “That the policy issued hereon shall not take 
effect until the first premium has been paid during my good health. * * * ” This 
is incorporated in the policy by specific reference: “This policy, and the application 
therefor, a copy of which is endorsed hereon or attached hereto, constitute the 
entire contract between the parties.” It is the only provision therein referring 10 
the effective date. Since, therefore, the first premium was paid on June 28th, during 
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the good health of appellee, this clause affords another indication of the intention 
of the parties that the contract should become operative as of that date. 

[7, 8] Appellant’s second basis for refusing to pay this claim is the failure of 
appellee to give satisfactory proof of loss within sixty days as required. Appellee 
testified that the agent Bolster was apprised of the condition of his hands at the 
time that he delivered the policy, July 11th. This appellant denies, insisting that 
the extent of the injury was not made known to Bolster, and, further, that he was 
not a proper agent to receive notice of loss. After the expiration of the notice 
period, appellee’s wife on several occasions went to appellant’s branch office at 
Pittsburgh, and spoke not only to Bolster, but also the divisional claims agent, 
Boyle, respecting the payment of the disability annuities. At no time did either 
agent inform her or appellee that oral notice was insufficient, or that the period 
for making proof of loss had expired. There can be no doubt that Boyle should 
have explained the manner in which proof was to be made, since both appellee and 
his wife were of foreign birth, and are unfamiliar with our language. It is the 
duty of an insurance carrier, upon receipt of defective notice of loss, to point out 
that it is insufficient. See Jenkins v. Franklin Fire Ins. Co., 282 Pa. 380, 127 A. 836; 
Arlotte v. National Liberty Ins. Co., 312 Pa. 442, 167 A. 295. The printed indorse- 
ment on the back of the policy instructed claimants to communicate at once with 
the nearest agency of the company concerning losses. Boyle, as divisional claims 
agent, was a proper official to receive such notice, and his failure to instruct 
appellee, who was obviously attempting to make a claim, that formal proof was 
required, lulled him into a false security. Appellant answers that Boyle believed 
that appellee was not totally disabled within the meaning of the policy, but this 
does not explain his neglect to indicate the formal insufficiency of the notice. 
Nothing in the contract requires proof to be made in writing. 

[9] More decisive of waiver, however, is the action of the company’s agents in 
furnishing to appellee’s attorney its official form adopted for such proofs. This form 
was supplied in July 1928, appellant having knowledge that the claim was for an 
injury which had occurred in June, 1927. Several forms were executed, received by 
appellant’s home office and returned for further information or correction. At no 
time during the course of these transactions did appellant’s agents suggest that 
the claim was invalid because of noncompliance with its formal requisites. This 
is indisputable evidence of waiver. The company compelled appellee through his 
attorney to procure certain required statements from physicians who had examined 
him, and itself conducted an investigation. Appellee was put to trouble and the 
expense of services of counsel, which could have been avoided, if appellant had 
intended to treat the delay in making claim as a breach. Regardless of the provision 
in the policy that all waivers must be made in writing, there can be no other con- 
struction placed upon appellant’s acts. See McFarland y. Insurance Co., 134 Pa. 
590, 19 A. 796, 19 Am. St. Rep. 723; William Zoller Co. v. Hartford Fire Ins. Co., 
272 Pa. 386, 116 A. 359: Coursin v. Pennsylvania Insurance Co., 46 Pa. 323. 

Judgment affirmed. 


LEMON v. PRUDENTIAL INS. CO. OF AMERICA. No. 7993. 
Supreme Court of South Dakota. Oct. 5, 1936. 
269 Northwestern Reporter 90. 
1. PLACE OF CONTRACT. 

In suit by beneficiary on life policies delivered in Ohio where both insured and 
beneficiary resided, where alleged transaction between insured and general agent of 
insurer extending policies occurred, and where insured died and beneficiary resided 
at time of insured’s death, rights of parties held governed by law of Ohio. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. PREMIUM EXTENSION. 

Under life policies providing that no agent could extend time for payment of 
premiums, alleged oral acceptance of half of annual premium on due date and 
extension of credit for remaining half, after delivery of policies, by general agent 
who was not officer authorized to waive provisions of policies, held not binding on 
insurer where amount received was amount of semiannual premium and no pay- 
ments were made thereafter by insured (Rev. Code 1919, §§ 9332-9337). 


(For other cases, see Insurance, Dec. Dig. § 358.) 
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4. NOTICE. 

Insurer held not to have ratified unauthorized act of general agent in allegedly 
accepting half of annual premiums on life policies and extending credit for remain- 
ing portion where amount paid by insured was amount of semiannual and not 
annual premium, and insured was notified thereafter when semiannual premium 
was due (Rev. Code 1919, §§ 9332-9337). 

(For other cases, see Insurance, Dec. Dig. § 358.) 

Appeal from Circuit Court, Minnehaha County; Lucius J. Wall, Judge. 

Action by Ruth Lemon against the Prudential Insurance Company of America, 
a corporation, Verdict was directed for the defendant, and from a judgment 
entered thereon, and from denial of plaintiff's application for a new trial, plaintiff 
appeals. 

Affirmed. 

L. E. Waggoner and R. C. Riter, both of Sioux Falls, for appellant. 

Boyce, Warren & Fairbank, of Sioux Falls, for respondent. 

CAMPBELL, Judge. - 

Defendant insurance company issued its two policies of insurance in the sum of 


$5,000 each upon the life of Claude Lemon, in which policies Ruth Lemon, his wife, 
was named as beneficiary. Claude Lemon died November 26, 1930. About 414 years 


later (March, 1935) the beneficiary, Ruth Lemon, alleging that the insured had fully 
performed all the terms and conditions of said policies upon his part and that said 
policies were in full force and effect at the time of his death, instituted the present 
action to recover thereon. Defendant company admitted the execution of the 
policies, but alleged that they were canceled and void prior to the death of the 
insured by reason of his failure to pay premiums thereon as required by the terms 
thereof. The matter came on for trial upon the issues thus joined and at the 
close of plaintiff's testimony the court granted the motion of defendant company 
for a directed verdict. From judgment entered thereon and from the denial of her 
application for new trial plaintiff has now appealed. 

The case made out by appellant, stated most favorably to her, may be sum- 
marized as to its facts as follows: In the year 1929 decedent, Claude Lemon, and 
appellant, his wife, resided in the state of Ohio, continuing such residence at all 
times until the death of Ciaude Lemon. On March 6, 1929, respondent insurance 
company made, executed, and delivered to decedent in the state of Ohio two policies 
of insurance upon his life, identical in terms and provisions, each in the sum of 
$5,000, each payable to appellant as beneficiary. Each policy provided for an annual 
premium (changing in amount after the third year) of $124.60. Each policy pro- 
vided for a grace period of thirty-one days and further provided: “Premiums may 
be made payable annually, semiannually or quarterly. A change from one method 
to another may be made upon written request by the Insured on a form provided 
by the Company.” The amount of semiannual premiums on each policy, if, paid in 
that fashion, would have been $64.75. The policies would not earn any dividends 
which might be used automatically to maintain the policies in force after a premium 
due date (and the expiration of the grace period) until three years from the date 
of issue. Each policy provided: “If any premium be not paid when due, as specified 
on the first page hereof, this Policy shall be void and all premiums forfeited to 
the Company, except as herein provided.” Each policy further provided: “No con- 
dition, provision or privilege of this Policy can be waived or modified in any case 
except by an endorsement hereon signed by the President, one of the Vice Presidents, 
the Secretary, one of the Assistant Secretaries, the Actuary, the Associate Actuary 
or one of the Assistant Actuaries. No modification or change shall be made in 
this Policy except such as is in accordance with the laws of the State in which 
the same is issued. No agent has power in behalf of the Company to make or 
modify this or any other contract of insurance, to extend the time for paying a 
premium, to waive any forfeiture, or to bind the Company by making any promise, 
or by making or receiving any representation or information.” 

The premium on each policy for the first year was paid in advance at the time 
of execution and delivery. The second annual premium on each policy came due 
of course on March 6, 1930. Shortly prior to that date the insured, apparently 
anticipating some difficultly in making the payments when due, called at the office of 
one Rogers, who was a general agent for the company at Stuebenville, Ohio. 
Although verdict was directed at the close of plaintiff’s evidence, and consequently 
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the case did not reach the stage for the introduction of any testimony on behalf of 
the defendant company, it is nevertheless apparent that there is a controversy 
between the parties as to what was said and done between the insured and the general 
agent of the company at this interview. The record clearly indicates that it is the 
contention of the company that the only thing done or attempted at that time was to 
change the method of premium payment on the policies from an annual basis to a 
semiannual basis and pay the first semiannual premium for the second year of 
the policy. For the purposes of this appeal, however, we must accept the con- 
tention of appellant as to what was done and said at that time. Appellant contends 
that the insured on that occasion told the general agent of the company that he 
could not carry the premium load on the two policies, that he could and would pay 
the annual premium on one policy and would have to drop the other; that the 
general agent told the insured that he did not like to see him drop one of the policies 
and that if he would pay one half of the annual premium on each policy they would 
extend credit for the remaining half and allow him to make payment thereof 
entirely at his own convenience. | Whatever was said or done at this time, it is con- 
ceded by all that the insured paid upon each policy, not one half of the amount of 
annual premium (which would have been $62.30), but the amount of a semiannual 
premium, $64.75, for which he received a receipt on the company’s customary and 
usual form, the receipt as to each policy stating that it was for “one half annual 
premium.” Subsequently, in due course, the company notified the insured as to each 
policy that premium in the amount of $64.75 would be due September 6, 1930, 
which notice also contained a provision as follows: 

“Notice.—Effect of Failure to Pay Premiums.—The premium due on this policy 
as specified on the reverse side hereof may be paid to the representative named 
hereon in exchange for the Company’s receipt properly countersigned, or paid to the 
Company at its Home Office, in Newark, N. J. Unless the premium then due: shall 
be paid to the Company or to a duly appointed agent or person authorized to col- 
lect said premium by or before the day it falls due (or within a grace period of 31 
days thereafter), said policy and all payments thereon will become forfeited and 
void, except as to the right to a surrender value, extended insurance or paid-up 
policy, as may be provided in said policy or by statute. 

“Notice to Policyholders as to Powers of Agents—No Agent has power on 
behalf of the Company to make or modify any contract of insurance or waive any 
provision thereof, to extend the time for paying a premium, to waive any forfeiture, 
or to bind the Company by making any promise, or making or receiving any repre- 
sentation or information. 

“William W. Van Nalts, Secretary.” 

Insured did not pay the premiums of $64.75 on the policies on September 6, 
1930, or within 31 days thereafter, and on November 26, 1930, died, no premium 
having been paid on either policy subsequent to the $64.75 payment on March 6, 
1930, 


The company contends, of course, that premium payments were changed from 
an annual to a semiannual basis March 6, 1930, at which time a semiannual premium 
was paid; that the second semiannual premium for the second year of the policy 
came due September 6, 1930, and not being paid, the policies lapsed at the expiration 
of the grace period 31 days thereafter and were not in force or effect when the 
insured died: Appellant maintains, on the other hand, that the policies were in full 
force and effect when insured died because on or prior to March 6, 1930, the general 
agent of the company accepted half of the annual premium which came due on that 
date and extended credit for the remaining half for an indefinite period, whereby 
the policies were forthwith continued in effect without any further payments what- 
soever to and until March 6, 1931, and the expiration of the grace period thereafter. 

[1, 2] The policies in question were delivered in the state of Ohio where both 
the insured and his beneficiary resided. Whatever the transaction may have been 
which took place between the insured and the general agent of the company occurred 
in Ohio. The insured died in Ohio and his beneficiary resided in that state at the 
time of his death. It is too clear to require citation of authority that the rights of 
the parties upon this appeal must be governed by the law of Ohio, In the absence 
of any testimony in the record as to Ohio law, however, it will be presumed that 
the law of Ohio is the same as the law of South Dakota. Commercial Credit Co. v. 
Nissen (1926) 49 S. D. 303, 207 N. W. 61, 51 A. L. R. 287. 
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[3, 4] We will assume for the purposes of this opinion that the general agent of 
the company accepted from the insured one half of the annual premiums coming 
due March 6, 1930, and orally agreed with the insured to extend credit indefinitely 
for the remaining portion thereof. We are of the opinion, nevertheless, that such 
agreement by the general agent for the extension of credit was not valid or bind- 
ing upon the company. Each policy specifically provided against waiver or modi- 
fication of any of its terms or provisions except by written endorsement signed by 
certain specified officers. Each policy specifically provided that no agent had power 
to extend the time for paying a premium. Such policy provision is authorized by 
law in this state and is embraced in the standard form of policy prescribed by our 
statute. Sections 9332-9337, R. C. 1919. The purported extension of credit was 
subsequent to the delivery of the policy (Cf. Couch on Insurance, § 522b). There 
can be no claim of ratification by officers of the company, for, upon this record, the 
most that can possibly be said to have been brought to the attention of the company 
is that there had been a change from the annual to the semiannual method of 
premium payment. We find here no ground for an estoppel nor any evidence of 
waiver by the company of the policy provision. We are unable to perceive, upon the 
record in this case, any valid reason why the restrictions in the policy should not be 
binding upon the insured. 

We are therefore of the opinion that verdict was properly directed below, and 
the judgment and order appealed from are affirmed. 

All the Judges concur. 


McCLAIN v. NATIONAL LIFE & ACCIDENT INS. CO. No. 10271. 
Court of Civil Appeals of Texas. Galveston. July 21, 1936. 
Rehearing Denied Oct. 1, 1936. 

9 Southwestern Reporter (2d) 836. 

1. PROOF OF LOSS. ; oS ete 

In absence of controlling statute, insurer may require by stipulations in policy 
that proof of loss be furnished within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
2, NOTICE OF INJURY. = ; Sa) a 

Life and accident policy requiring written notice of injury for which claim is 
made within 20 days after injury, and proof of loss within 90 days after date of 
loss unless company fails to furnish blanks within 15 days from receiving notice 
of injury, held to require proof of loss as well as notice of injury. 

(For other cases, see Insurance, Dec. Dig. § 536.) 
3. PROOF OF LOSS. oe ; 

Proof of loss of sight of eye held not furnished within reasonable time to 
insurer under life and accident policy requiring proof of loss within 90 days from 
date of loss where proof was not filed until more than six months after date of 
injury, and five months after condition had been diagnosed as complete loss otf 
sight of eye. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
5. WAIVER. ce 

Insurer held under evidence not to have waived requirement of life and accident 
policy for filing of proofs of loss within 90 days from date of loss by total denial 
of liability on policy within time allowed for filing proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from District Court, Harris County; Ewing Boyd, Judge. 

Action by Thomas Jefferson McClain against The National Life & Accident 
Insurance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Henderson & Copeland, of Houston, for appellant. 

Battaile & Burr, of Houston, for appellee. 

LANE, Justice. : 
_ On the 21st day of May, 1929, National Life & Accident Insurance Company 
issued to Thomas Jefferson McClain a certain policy of life and accident insurance. 
The policy recites that the insurance company insures “Thomas Jefferson McClain 
as herein limited and provided, against loss of life, limb, limbs, or sight which result 
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solely and without other contributing causes from accidental injury. ‘Accidental 
injury’ as used in this policy means bodily injury suffered while this policy is in 
force and which is effected solely and independently of all other causes through 
accidental means. The initial death indemnity provided by this policy is Two 
Thousand Dollars.” 

The policy further provides that for each period of one year the same had been 
in force the initial death indemnity will be increased 10 per cent. until such increase 
shall amount to 50 per cent. of the death indemnity, and thereafter increased by the 
total amount of all premiums paid. It provides that if within 90 days from its 
date the loss of one eye results to the insured solely and without other contributing 
causes from accidental injury the company will pay the insured one-third of the 
death indemnity. 

The policy further provides that, “any failure to comply with the provisions of 
this policy shall render invalid any claim hereunder.” ‘The policy requires written 
notice to be given to the company within 20 days after any injury occurs to the 
insured for which a claim against the company is made, and then provides as 
follows: 

“The Company, upon receipt of such notice, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of such notice, the claimant 
shall be deemed to have complied with the requirements of this Policy as to proofs 
of loss upon submitting, within the time fixed in the Policy for filing proofs of 
loss, written proof covering the ocurrence, character, and extent of the loss for 
which claim is made. 

“Affirmative proof of loss must be furnished to the Company at its said office 
within ninety days after the date of such loss.” 

The policy further provides as follows: “If any time limitation of this Policy 
with respect to giving notice of claim or furnishing proof of loss or bringing any 
action at law or in equity is less than that permitted by the law of the State in which 
the insured resides at the time this Policy is issued, such limitation is hereby 
extended to agree with the minimum period permitted by such law.” 

The insured, Thomas Jefferson McClain, claims that he suffered an injury on 


the 13th day of August, 1932, which resulted in the total loss of one of his eyes. 
_ On the 7th day of Septemer, 1932, the insured for the first time gave notice of 
his injury by the following letter: 


Bs “Houston, Texas, September 7, 1932. 
“National Life & Accident Ins. Co.., 
“Nashville, Tennessee. 

“Gentlemen : 


“T am insured under your Shield Accident Policy No. 366041, dated May 21, 
1929. During the Houston tornado, which occurred on August 13th, I sustained 
injuries which apparently have resulted in the loss of the sight of my right eye. I 
did not realize the nature of the injuries until just recently, and I hoped that the 
eye would improve. However, it has gotten worse, and I desire to give you notice 
of this injury and request that you let me have blanks for proof of loss. 

“Yours very truly, 
“T. J. McClain.” 

Proof of loss was made for the first time to the insurer on the Ist day of 
March, 1933, more than six months after the alleged injury occurred. Upon receipt 
of such proof of loss forwarded to the insurer by Henderson & Copeland, of Hous- 
ton, attorneys for the insured, the insurer wrote said attorneys the following letter 
of date March 6, 1933: 

“We are in receipt of your letter of March Ist, with proof of claim for blind- 
ness on forms 7C and 3305, also a copy of a letter from Dr. J. E. Foster to you 
dated February 23, 1933. 

“It is claimed, according to this claim proof, that the insured was injured on 
August 13, 1932, and that the injury resulted in immediate loss of vision of the 
right eye. If you will refer to Standard provision 7 in the insured’s policy you will 
see that affirmative proof of loss must be furnished to the Company at its Home 
Office within 90 days after the date of loss. This proof was not furnished to the 
Company until more than six months after date of alleged loss, hence we must 
advise that for this reason and for other reasons the claim is rejected.” 
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After the receipt of the letter above copied, Thomas Jefferson McClain filed 
this suit in the latter part of 1932 against the insurance company to recover for the 
loss of his right eye, alleging that such loss occurred on the 13th day of August, 
1932, and that he was entitled to a recovery under the terms of the above-mentioned 
policy of $650 indemnity, 12 per cent. statutory penalty, and $350 as an attorney's 
fee. 

The defendant answered by general demurrer, general denial, and specially 
alleged that plaintiff did not comply with the provision of the policy requiring proof 
of loss within 90 days, which was a condition precedent to any liability, and that 
plaintiff failed to give any affirmative proof of loss as required by the terms of the 
policy. 

By supplemental petition, the plaintiff alleged that he gave defendant the written 
notice of the injury on September 7, 1932; that defendant furnished him with blank 
forms for filing of proof of loss, and that by so doing waived the filing of any proof 
of loss whatever by the plaintiff. 

Defendant by supplemental answer demurred generally to the allegations of 
plaintiff's supplemental petition, denied generally, and repeated the allegations of 
its original answer. 

A jury was chosen to try the cause, but after the conclusion of the plaintiff's 
evidence, the court upon motion of the defendant withdrew the cause from the jury 
and rendered judgment for the defendant. 

The plaintiff has appealed and in his preliminary statement in his brief says: 
“The trial court, in withdrawing the case from the jury, was of the opinion aad 
held, as a matter of law, that the plaintiff could not recover under the state of 
facts in this case because the evidence showed that plaintiff had failed to give 
notice of the injury within twenty days after the date of the accident, and had 
failed to file proofs of loss with defendant within ninety to ninety-one days after 
the date of such loss, therefore, leaving no question of fact for the jury’s deter- 
mination in this case.” 

There is nothing in the record showing the specific ground or grounds upon 
which the court acted in rendering the judgment. So far as the record shows, the 
action of the court might have been based on the fact that the plaintiff, the insured, 
failed to do either, to give notice of the injury alleged within 20 days, as provided 
by the policy, or to make proof of loss within 91 days, as provided in the policy, or 
for both facts. Appellant, however, contends that the law applicable to the giving 
of notice of injury and the making of proof of loss requires only the giving 
of such notice and making of such proof within a reasonable time, regardless cf 
the specific requirements of the policy, the contract entered into between the parties: 
and so contending, he further contends that having made proof of loss shortly after 
the lapse of six months from the date of the loss he had complied with the law 
applicable in the present case, and was therefore entitled to a recovery as he 
prayed for, and the court erred in withdrawing the case from the jury and in 
rendering judgment for defendant. 

[1] We overrule appellant’s contention. It is well settled that an insurance com- 
pany, in the absence of some controlling statute, may require, by stipulations in its 
policies, that proof of loss be furnished within a reasonable time. 

[2] The policy in the present case obviously requires something more than 
mere notice of an injury. As already shown, it requires proof of loss. It is not 
contended here by appellee that notice of injury as required by the contract was not 
reasonably complied with. That it was so complied with is conceded, but appellee 
does contend that such notice was not followed up by the stipulated requisite proof 
of insurable loss under the contract. 

In Federal Surety Co. v. Smith, 41 S.W.(2d) 210, 212, by the Commission of 
Appeals, it is held: “It is firmly settled in the decisions of this state that if the con- 
tract of insurance is expressed in plain and unambiguous language, the courts will 
not undertake to construe the language otherwise than the parties themselves 
intended that it should be.” 


In the case above cited it is held that: 

(1) “Insurer can stipulate that proofs of loss be furnished within reasonable 
time and upon reasonable terms and provide conditions to enforce compliance.’ 

(2) “Insured seeking to avoid policy provisions requiring proofs of loss was 
required to show waiver or substantial compliance.” 
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(3) “Furnishing proofs of loss, as required by accident policy, was condition 
precedent to recovery, unless waived.” — y Léie ‘ 

(4) “Insured seeking to avoid policy provisions requiring proofs of loss by 
showing waiver has burden of proving all essential elements of waiver.” 

In 24 Texas Jurisprudence, p. 1090, § 279, it is said: “In the absence of a waiver 
by the insurer, where a policy requires the insured to furnish notice and proofs 
of loss within a specified or reasonable time, compliance with the requirement is 
a condition precedent to recover, provided it does not conflict with the statutory 
requirements as to time. It seems to be settled, however, that a provision in an 
accident policy requiring proof of continued disability within a reasonable time, 
as a condition precedent to recovery, is not void under our laws as being either 
unreasonable or against public policy. A petition which fails to aver compliance 
with a provision requiring proof of loss is subject to general demurrer.” 

In support of the rule announced the cases of Federal Surety Co. v. Smith, 
supra, Southern Surety Co. v. Aronson (Tex. Civ. App.) 5 S.W.(2d) 629, and 
many others are cited: 

[3] It being shown by the undisputed evidence that the plaintiff, the insured, 
received an injury to his right eye on August 13, 1932, which immediately produced 
a total loss of the sight of such eye; that upon his application therefor he received 
blanks from the insurer on September 9, 1932, upon which to make proof of loss 
required by the policy; that the insured, on October 11, 1932, was attended by an 
eye specialist, who immediately diagnosed the condition as a complete loss of the 
sight of the eye; that the insured failed to make any proof of loss to the insurer 
until March, 1933, the filing of such proof with the insurer was not, as.a matter of 
law, a filing of proof of loss within a reasonable time. In such circumstances the 
trial court did not err in withdrawing the case from the jury and rendering judgment 
for the defendant. 

[4] Questions become questions of law only when the facts and circumstances 
are such, as in the present case, that but one reasonable conclusion can be drawn 
therefrom. 

[5] Appellant for a reversal of the judgment contends that the insurer totally 
denied liability on the policy, through its authorized agents, within the allowed time 
for the filing of proof of loss, and that by so doing it waived the requirement for 
the filing of proof of loss. 

Such contention is untenable. It is not supported by any evidence, but, to the 
contrary, it is shown that the denial of liability was solely upon the ground that 
proof of loss was not filed with the insurer within a reasonable time after the 
injury occurred. 

For the reasons pointed out, the judgment is affirmed. 

Affirmed. 

Pleasants, C. J., not sitting. 


AMICABLE LIFE INS. CO. v. O’REILLY. No. 2983. 
Court of Civil Appeals of Texas. Beaumont. July 14, 1936. 
Rehearing Denied Oct. 7, 1936. 
97 Southwestern Reporter (2d) 246. 
1. DOUBLE INDEMNITY. 

Beneficiary, seeking to recover double indemnity on life policy which excepted 
double indemnity payment if death resulted directly or indirectly from police duty 
in any police organization, had burden to show by preponderance of testimony 
that death of insured did not result directly or indirectly from police duty in any 
police organization. ; 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


2. DEFINITION “INDIRECTLY.” 

Word “indirectly” within life policy providing for double indemnity for acci- 
dental death except if death resulted directly or indirectly, wholly or in part from 
police duty in any police organization, could not be treated as surplusage. 

“Indirect” means not direct; not straight or rectilinear; deviating from 

a direct line or course; circuitous, oblique; as, an indirect road; not lead- 

ing to an aim or result by the plainest course or method or by obvious 

means, but obliquely or by remote means; roundabout; not resulting directly 

from an act or cause, but more or less remotely connected with or grow- 
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ing out of it; as indirect results; not direct in relation or connection; not 

having an immediate bearing or application; not related in the natural 

way. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. EXCEPTION. 

Where life policy provided for double indemnity in case of accidental death 
unless death resulted directly or indirectly from police duty in any police organiza- 
tion, double indemnity could not be recovered for death of chief of police who 
was shot by person whom chief of police had arrested the day before for unlaw- 
fully carrying a pistol; arrest on previous day being “indirect” cause of insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Orange County; F. P. Adams, Judge. 

Suit by Daisy Bell O’Reilly against the Amicable Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded for new trial. 

V. H. Stark, of Orange, and O. F. Jones and McClellan, Lincoln & Williams, 
all of Waco, for appellant. 

E. L. Reid and H. M. Kinard, both of Orange, for appellee. 

Wacker, Chief Justice. 

On the 31st day of August, 1935, appellee, Mrs. Daisy Bell O'Reilly, instituted 
this suit in the district court of Orange county, against appellant, to recover 
“double indemnity” insurance under the provisions of an insurance policy issued 
by appellant to Edward James O’Reilly on the 19th day of May, 1935, in which 
she was named “beneficiary, wife of insured.” The principal coverage of the 
policy was for $1,000; by a supplemental agreement, attached to the policy, appel- 
lant agreed that, “should the death of the Insured be caused by an accident, to 
pay to the Beneficiary named in the Policy $1,000.00, which sum is equal to and 
shall be in addition to the Principal Insurance.” A condition of this supplemental 
agreement was that “this Double Indemnity Benefit shall not be paid if it shall 
appear that such death resulted, directly or indirectly, wholly or in part, * * * 
from police duty in any * * * police organization.” Only the conditions of “double 
indemnity” were put in issue. On the trial it was agreed that the policy of insur- 
ance in controversy was in force at the time of the death of Edward James 
O'Reilly; that proof of death and demand were made sufficient to entitle appellee 
to the statutory penalty and attorney’s fees, if such be recoverable; that $250 
was a reasonable attorney’s fee, if any attorney’s fee was recoverable; that appel- 
lant has tendered and been willing to pay the principal coverage of the policy 
in the sum of $1,000; that the issue in this case “lies solely upon the liability 
of the defendant company to pay double indemnity under the double indemnity 
provision of the policy”; that, for the purpose of this trial only, it was agreed 
by all parties that the arrest of Edgar Eskridge by Edward James O'Reilly on 
the day preceding O’Reilly’s death was a legal arrest. On the trial to the court 
without a jury, it being made to appear that appellee had accepted the tender 
made by appellant of the principal coverage of the policy, judgment was entered 
in her behalf for $1,000, the amount of coverage under the double indemnity 
provision copied above, with judgment for attorney’s fees, damages, etc. In sup- 
port of its judgment the lower court filed the following fact conclusions: 

“Third. I find that the death of the insured, Edward James O’Reilly, was 
accidental and resulted directly, independently and exclusively of all other causes 
from bodily injuries effected solely through external, violent and accidental 
causes, to wit, as the result of a gun-shot wound inflicted by Edgar Eskridge. 

“Fourth. I find that Edward James O’Reilly was shot by Edgar Eskridge on 
May 29th, 1935, and as the result of such accident died instantly after being so 
shot. 


“Fifth. I find that on the 28th day of May, 1935, Edward James O'Reilly 
was the Chief of Police of the City of Orange and in the performance of his 
official duties arrested Edgar Eskridge for unlawfully carrying a pistol and took 
him before the County Attorney of Orange County, Texas; upon the statement 
of the said Edgar Eskridge, who at said time was a Baptist Preacher, that he 
would not again carry deadly weapons until he had a right to do so, no charges 
were preferred against him and he was released from custody. 
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“Sixth. I find that after Edgar Eskridge was released from custody by Edward 
James O'Reilly, the two of them shook hands and parted in a friendly manner; 
and in this connection, I further find that upon releasing the said Edgar Eskridge 
from custody on May 28th, 1935, the said Edward James O’Reilly had completely 
performed his police duty. : 

“Seventh. I find that on May 29th, 1935, during the noon hour while the said 
Edward James O’Reilly was standing on a street corner in the City of Orange, 
Texas, talking to a friend, the said Edgar Eskridge drove in an automobile close 
to the street corner on which the said Edward James O’Reilly was standing and 
without either words or provocation and without the said Edward James O'Reilly 
being aware of his presence, the said Edgar Eskridge stopped his automobile and 
immediately shot and killed said Edward James O’Reilly with a shot gun. — 

“Eighth. I find that the death of the said Edward James O'Reilly did not 
result directly or indirectly, wholly or in part, from police duty in any military, 
naval or police organization and that such death did not occur under any circum- 
stance, condition or state of facts excepting defendant from liability under the terms 
of the policy issued by it to Edward James O'Reilly.” ; 

The following is all the testimony offered by appellee on the trial of the case 
in lower court: 

First, the policy of insurance; only the provision of double indemnity copied 
above is material to this appeal. ; 

Second, the witness W. L. Shepherd; the lower court correctly summarized 
all the pertinent testimony of this witness by the fifth, sixth, and seventh fact 
conclusions. 

Third, the witness James Neff, who testified as follows, questions and answers 
reduced to narrative: 

“IT am James Neff; county attorney of Orange County. I held that office dur- 
ing the month of May, 1935. I knew Ed J. O’Reilly during his lifetime. At the 
time of his death and for some time prior thereto he was Chief of Police of 
Orange. I knew Rev. Edgar Eskridge. I recall on the day before Mr. O'Reilly 
was slain in Orange that he brought Eskridge to my office in the courthouse. 
He brought him there to let him show me his credentials for carrying a pistol. 
O’Reilly didn’t say anything in the presence of Eskridge about having arrested 
him for carrying pistols. There is some of that I don’t recall. Mr. O’Reilly called 
me that morning about eight o’clock; I told him I would see him and I came to 
town. I went to the City Hall and saw him on the city lot. At that time the 
preacher was sitting on Main Street in his car. And O'Reilly and Eskridge came 
to my office and after they came in O’Reilly searched him in my presence; and 
so we discussed the matter of Eskridge carrying a gun and I asked to see his 
authority and he told me about his authority but he never could produce any 
at all, and he then promised to take his guns home and leave them and he didn’t 
have a gun on in my office, but he promised he would take his guns home and 
leave them and O’Reilly and Eskridge shook hands and apparently parted as 
friends. O’Reilly left my office before Eskridge did. I don’t know of any other 
meetings of those parties from that time until Eskridge killed O’Reilly the next 
day. That was about eight o’clock on the morning before the day he was killed. 
The killing was about one o’clock P. M. of the following day. Eskridge was 
released from custody in my office; and after that he and O’Reilly shook hands 
and the matter was over so far as I know, at that time. 

“T don’t know where the preacher’s guns were when they came to my office; I 
did not see them. From what was said Mr. Eskridge had been carrying guns— 
pistols on or about his person, which led to his arrest by the Chief of Police. I 


can’t say that Mr. Eskridge said anything about what he had been doing which 
led to his arrest. 


“The question of the raid on the Silver Slipper was not mentioned by him 
when he was down there, I don’t know, I don’t believe it was. If we talked about 
that, I don’t remember it, Judge; I don’t remember O’Reilly saying anything 
about it when he was in there; I don’t remember them talking about that. I don’t 
know where the preacher’s guns were when they were in my office. I never had 
the guns, I never saw them. I did not require an affidavit on his part that he 
would not carry arms. He did not sign one in my presence; I don’t know anything 
about him signing one. That arrest was occasioned by the fact that Eskridge had 
heen carrying his guns. That is all I know. 
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“Nothing was said about the Silver Slipper raid that the preacher made that I 
can recall; the Silver Slipper was .not in the jurisdiction of Mr. O'Reilly as Chief 
of Police. He had nothing to do with the Silver Slipper.” f 

Fourth, the following letter by W. A. Blair, appellant's vice president, to W. A. 
Mitchum, its local agent at Orange: r 

“June 5, 1935. 
“In re: Policy No. 38414 
“Edward J. O’Reilly, Deceased. 
“Mr. W. A. Mitchum 
“Orange, Texas. 
“Dear Mr. Mitchum: 

“With reference to your letter of June 1 regarding this claim, will advise that 
in addition to the face of the policy of $1,000.00 the beneficiary will be entitled to 
the Double Indemnity feature which will make the claim $2,000.00. There will be 
deducted a semi-annual premium of $15.02 to cover balance of the current year’s 
premium. 

Mr, Blair testified that when this letter was written he knew nothing of the 
circumstances attending the death of Mr. O'Reilly. 

Opinion, 

[1] We sustain appellant’s proposition that the judgment of the lower court 
is without support in the evidence. It is now the law of this state that the bene- 
ficiary of a life insurance policy must allege and prove that the risk resulting in 
the maturity of the policy was not one excepted from its general provisions. 
Travelers’ Ins. Co. v. Harris (Tex. Com. App.) 212 S. W. 933; Washington 
Fidelity Nat. Ins. Co. v. Williams (Tex. Com. App.) 49 S.W.(2d) 1093; Inter- 
national Travelers’ Ass’n v. Bettis, 120 Tex. 67, 35 S.W.(2d) 1040; Coyle v. 
Palatine Ins. Co. (Tex. Com. App.) 222 S. W. 973; American Ins. Co. v. Maddox 
(Tex. Civ. App.) 60 S.W.(2d) 1074; American Ins. Co. v, Delaney (Tex. Civ. 
App.) 80 S.W.(2d) 1085. So, appellee rested under the burden of showing by a 
preponderance of the testimony that the death of Edward James O'Reilly did 
not result “directly or indirectly, wholly or in part * * * from police duty in 
any * * * police organization.” 

The evidence was conclusive that O’Reilly’s death did not result “directly” 
from police duty; that follows because, at the time he was killed by Eskridge, he 
was not in the discharge of the duties of his office as Chief of Police. He was 
not making any effort to arrest Eskridge, he did not even know that Eskridge was 
in his presence, nor that he was preparing to shoot him. Under this statement it 
follows that appellee discharged the burden resting upon her of showing that the 
death of her husband did not result directly from police duty. 


[2] But that cannot be said of the issue presented by the condition that 
O’Reilly’s death did not result “indirectly” from police duty. The word “indi- 
rectly” cannot be treated as surplusage; this word must be given its meaning 
recognized in the adjudicated cases. Webster’s New International Dictionary 
defines this word as follows: “Indirect: * * * not direct; specif.: (a) not straight 
or rectilinear; deviating from a direct line or course; circuitous; oblique; as, an 
indirect road. ‘Indirect, crooked ways.’ Shak. (c) not leading to an aim or result 
by the plainest course or method or by obvious means, but obliquely or by remote 
means; roundabout * * * . (d) Not resulting directly from an act or cause, but 
more or less remotely connected with or growing out of it; as indirect results.” 


Corpus Juris, vol. 31, p. 884, gives the following definition: “Indirect: Not 
direct in relation or connection; not having an immediate bearing or application; 
not related in the natural way.” 

The word “indirectly” was before the Dallas Court of Civil Appeals in 
Farmers’ State Bank v. Mincher, 267 S. W. 996. Citing that definition, the Supreme 
Court of Nebraska in State v. Pielsticker, 118 Neb. 419, 225 N. W. 51, 52, said: 
“ Indirectly’ signifies the doing by an obscure circuitous method something which 
is prohibited from being done directly, and includes all methods of doing the thing 
prohibited except the direct one. Farmers’ State Bank v. Mincher (Tex. Civ. App.) 
267 S. W. 996.” 

For other definitions, see Southern Traction Co. v. Gee (Tex. Civ. App.) 
198 S. W. 992. 

We quote as follows from Runyan vy. Western & Southern Life Ins. Co., 48 
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- App. 251, 192 N. E. 882, 883, where the issue was very similar to the issue in 
this case: 

“The sole question for determination is whether the terms of the policy entitle 
the plaintiff to recover for the death of the deceased, which was caused by a fire 
in the Ohio penitentiary, where he was confined for the commission of a felony. 
The defense in question alleges that the policy provided for the payment of the 
amount stipulated if death resulted from bodily injury, ‘unless such death be caused 
by or be attributed to as the result, directly or indirectly, of any violation of law 
by the insured.’ * * * It is true that the proximate cause of the death of the 
deceased was the fire. The indirect cause of his death was his unlawful act which 
coused his confinement in the penitentiary, resulting in his death by means of the 

é. 

“Under a clause of the kind contained in the policy in this case, the courts 
hold that the insurer is not liable if the policy expressly excludes liability for an 
injury of which a violation of law is either the proximate or remote cause or the 
condition producing the injury. Duran v. Standard Life & Accident Ins. Co., 63 
Vt. 437, 22 A. 530, 13 L. R. A. 637, 25 Am. St. Rep. 773. 

“As the action is founded on contract it is necessary to construe the terms 
used in the policy. If the word ‘indirectly’ was omitted, leaving the word ‘directly’ 
without any qualifying word or phrase, the policy might well be construed as 
requiring the violation of law to be the proximate cause of death; but the word 
‘indirectly’ used in the policy must be given its usual meaning. 

“*“Tndirect,” as defined by the Century Dictionary and Cyc., is “not direct in 
relation or connection; not having an immediate bearing or application; not related 
in the natural way,” etc., which is not the same meaning as direct, nor equivalent 
thereto.’ Southern Traction Co. v. Gee (Tex. Civ. App.) 198 S. W. 992, 993, 31 
Corpus Juris, 884; 22 Ruling Case Law, 218. 

“The leading authority construing the phrase used in this policy is the English 
case of Coxe v. Employers’ Liability Assurance Corp., (1916) 2 K. B. 629. In that 
case by a policy of insurance, the deceased, a reserve military officer, was insured 
against death within the kingdom ‘directly or indirectly caused by, arising from or 
traceable to * * * war,’ the realm then being in a state of war. While in England 
walking along a railroad track to inspect some guards he was killed by a train’ 
It was held that the words ‘directly or indirectly’ could not be reconciled with 
the maxim ‘causa proxima non remota spectatur’ (the direct and not the remote 
cause is considered), which would have been appligable had the words not been in 
the condition, and, the deceased having been placed in a position of special danger 
by reason of his military duties consequent upon the war, it was proper to find 
that the death was indirectly caused by the war. This case is quoted in the text of 
Porter’s Law of Insurance (7th Ed.) 473. 

“The deceased was in the penitentiary by reason of his violation of law. Had 
he not violated the law, he would not have been there and been subjected to the 
hazard of the fire. His violation of law was the indirect cause of his death. By the 
very terms of the policy a recovery is precluded.” 

[3] Under the authorities cited, the evidence raised the issue that the arrest 
of Etkridge by O’Reilly on the 28th day of May was the indirect cause of O’Reilly’s 
death on the 29th day of May. And there is not a circumstance in the record 
rebutting the prima facie case in favor of appellant. 

It thus appears that appellee, by her own testimony, raised the issue bringing 
her husband’s death within the exception to the double indemnity coverage of the 
policy of insurance in controversy. 

It follows that the judgment of the lower court must be reversed and the 
cause remanded for a new trial. 


HOLZINGER v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Wisconsin. Oct. 13, 1936. 
269 Northwestern Reporter 306. 


1. CONVERSION. ; 

Under term policies providing for conversion of policies into life policy with 
provisions that commuted value of new policy “including accidental death benefits 
or disability income if applied for” should not exceed amount of insurance under 
term policy at time of conversion, insured held entitled on request only to life 
policy totaling amount of term policies, including death benefits and disability 
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income, as against contention insured was entitled to policy for amount of term 
policies, and, in addition, accidental death benefits and disability income. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Gustave 
G. Gehrz, Judge. 

Affirmed. 

This action was begun on March 16, 1932, by Stanley F. Holzinger, plaintiff, 
against the Prudential Insurance Company of America, a corporation, defendant, to 
compel the defendant to issue to the plaintiff a certain policy of insurance. The 
defendant answered, denying that it was obligated to furnish a policy such as the 
plaintiff demanded. There was a trial by the court, and judgment was entered on 
September 6, 1935, in favor of the defendant dismissing the plaintiff’s complaint 
without prejudice to his right to file with the defendant a proper application for 
conversion, from which judgment the plaintiff appeals. 

McGovern, Curtis & Devos, of Milwaukee, for appellant. 

Lines, Spooner & Quarles, of Milwaukee (Charles B. Quarles and Leo Mann, 
both of Milwaukee, of counsel), for respondent. 

RosENBERRY, Chief Justice. 

The facts are as follows: On November 3, 1923, there were issued to the plain- 
tiff by the defendant three policies of term insurance aggregating the sum of 
$10,000. These policies were in effect on December 29, 1931, and upon payment of 
premiums will continue in effect to and including November 3, 1938. On May 29, 
1930, the plaintiff was seriously injured in an automobile accident and suffered as 
a result permanent partial disability. On December 29, 1931, the plaintiff made 
written application to the defendant to convert the three term policies into a 
policy “for $10,000.00 of straight life insurance in your company, including acci- 
dental death benefit and disability income.” 

In said application the plaintiff designated May 1, 1930, as the date which the 
new policy should bear. In connection with the application, the plaintiff surrendered 
the three term policies, offered to pay any arrears in premiums due. The defendant 
refused to convert the plaintiff's term policies into a policy for “$10,000.00 of 
straight life insurance in your company, including accidental death benefit and dis- 
ability income,” for the reason that that form of policy was not issued and in cur- 
rent use by it on May 1, 1930. The court found that the defendant “also refused to 
convert plaintiff's $10,000.00 of term policies into a form of policy insuring plain- 
tiff for $10,000.00 life insurance, plus $10,000.00 accidental death benefits, plus $100 
per month disability income during the continuance of disability as defined in the 
disability income clauses and without deduction from the insurance as requested 
by plaintiff in said application for the reason that the amount or commuted value 
of such new policy so requested by plaintiff exceeded $10,000.00, the amount of 
insurance under said three term policies.” 

Other facts were found which are not material to the questions raised here 
except that the court found that the defendant has offered and has at all times been 
ready, willing, and able to convert said three term policies into any form of policy 
issued by the defendant and in current use in May 1, 1930, and for the proper 
amount or commuted value in accordance with said term policies, upon a proper 
written application for such conversion and upon compliance by the plaintiff with 
all of the terms and provisions of said three term policies on his part to be per- 
formed in connection with such conversion. 

The question to be decided is: What construction is to be placed upon the pro- 
visions contained in the policies relating to conversion into any other regular form 
of policy? The provisions are as follows: 

“At any time within twelve years from its date this policy, if then in force, 
may be converted, upon written application of the insured, and legal surrender of 
said policy to the company into any other form of policy issued by the company 
and in current use on the date given such new policy, exclusive of a policy on the 
Term or the continuous monthly income plan or, if the Insured be totally and per- 
manently disabled at the time of conversion, exclusive of a policy with Accidental 
Death Benefit or with Disability Income without deduction from the insurance 
provided : 

“That such new policy shall bear any date from the date of this policy up to 
and including the date of the application for conversion as the Insured may direct; 
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“That the amount or commuted value of such new policy (including Acci- 
dental Death Benefit or Disability Income, if applied for) shall not exceed the 
amount of insurance under this policy at the time of conversion; 

“That such new policy shall be subject to the payment from its date, in accord- 
ance with its terms, of the company’s regular premium charged for such a policy 
at the age of the Insured on such date; 

“That there shall be paid to the company arrears in premiums under such new 
policy at the time of actual conversion, with compound interest at the rate of 5% 
per annum from the due dates of such arrears to the date of the application for 
conversion, and that in computing such arrears credit shall be allowed the insured 
for the premiums covering the period beginning at the date of the new policy, for 
which premiums actually have been paid under this policy, and such credit shall be 
in the proportion that the amount or commuted value of the new policy (excluding 
Accidental Death Benefit or Disability Income, if applied for) bears to the amount 
of this policy; and 

“That no medical re-examination shall be required at the time of such conver- 
sion except that evidence that the insured is not totally and permanently disabled 
shall be furnished when application is made for conversion to a policy with Acci- 
dental Death Benefit or Disability Income without deduction from the insurance.” 

The controversy turns upon the meaning of the paragraph—“That the amount 
or commuted value of such new policy (including Accidental Death Benefit or Dis- 
ability Income, if applied for) shall not exceed the amount of insurance under this 
policy at the time of conversion.” 

[1] Plaintiff contends that under the provisions of this clause he is entitled 
upon complying with the conditions of the policies to a new policy dated May 1, 
1930, which would have a face amount of life insurance of $10,000 with accidental 
death benefits in the sum of $10,000 and with disability income benefits in the sum 
of $100 per month (being at the rate of $10 per month for each $1,000 of the face 
amount of the insurance) during the continuance of disability as defined in the 
policy and without deduction from the insurance, whereas the aggregate amount of 
insurance under said three term policies on December 29, 1931, was $10,000, which 
said amount of insurance under said term policies would be payable, in case of 
permanent and total disability as therein defined, in 120 monthly installments dur- 
ing ten years, each installment in the amount of $97.40, which said monthly install- 
ment payments would aggregate during the ten years $11,688, this amount being the 
financial equivalent of $10,000 payable in monthly installments plus interest upon 
the unpaid balance during the said ten-year period. 

Tt is considered that the contention of the plaintiff cannot be sustained. The 
plaintiff seeks to have the paragraph in controversy construed as if it read that the 
amount of such new policy shall not exceed the amount of insurance under this 
policy at the time of conversion. If the policy contained that language, the plain- 
tiff might contend that he was entitled to receive a new policy for $10,000 and have 
annexed thereto accidental death benefits or disability income, if the company issued 
such a policy at the time of demand. The word “including accidental death benefits 
or disability income if applied for” can have no other meaning or effect than that in 
determining the amount of the insurance to be issued the commuted value of acci- 
dental death benefits and disability income requested shall be deducted from the 
amount of the policy and a whole life policy issued for the difference, limiting the 
amount of insurance including death and income benefits under the new policy to 
the amount of insurance under the term policies. 

|2] The plaintiff raises another question. After joinder of issue, the defendant 
moved for summary judgment. The motion came on for a hearing, defendant’s 
motion was denied, and the case went to trial. The plaintiff contends that in con- 
sidering defendant's motion for summary judgment the court considered and deter- 
mined the question at issue in the case, and that that determination became the 
law of the case, and that the trial judge in the subsequent trial was bound by such 
determination. We think this contention cannot be sustained within the rule of the 
cases. Paulsen v. Gundersen (1935) 218 Wis. 578, 260 N. W. 448; First National 
Bank v. Kromer (1905) 126 Wis. 436, 105 N. W. 823. 

_ The question presented for determination on the motion for summary judgment 
is whether judgment shall be entered upon the record as it stands. The denial of 


the motion makes a trial necessary, and the motion for summary judgment drops 
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out of consideration. On a motion for summary judgment, the court does not try 
the issues; it merely decides whether there is an issue for trial. 

[3] On the appeal, a brief filed by counsel for the defendants in the circuit 
court was attached to the record and returned here as a part of it. This brief was 
referred to by the trial court in its opinion, and it might have been attached and 
referred to for purposes of clarification. It is not, however, a part of the record, 
except as it may be incorporated in the opinion of the trial court. Being no part 
of the record, it cannot be considered, except for the limited purpose indicated. 

Judgment affirmed. 
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SMITH v. NATIONAL LIFE & ACCIDENT INS. CO. Gen. No. 38893. 
Appellate Court of Illinois. First Division. First District. Oct. 13, 1936. 
4 Northeastern Reporter (2d) 128. 
3. APPLICATION. 


In action on accident policy, exclusion of verified pleadings which tended to 
contradict insured’s testimony as to manner of his signing of application and exclu- 
sion of offer to show that material answers in application as to former insurance 
transactions were false and made for fraudulent purpose held error. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Municipal Court of Chicago; J. H. McGarry, Judge. 

Action by Frank S. Smith against the National Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 


Reversed and remanded for new trial. 


Frank E. Donahue and Vernon E. Hubka, both of Chicago, for appellant. 

Stebbins, McKinley & Price, of Chicago, for appellee. 

Matcuett, Presiding Justice. 

In an action based upon an accident insurance policy a statement of claim was 
filed by plaintiff claiming damages on account of injury said to have been sustained 
by him on February 18, 1934. An affidavit of merits by defendant denied all 
liability. There was a trial by jury, and a verdict for plaintiff for $875, on which 
the court, overruling the motion of defendant for a new trial, entered judgment. 


The principal defense interposed by the affidavit of merits was that plaintiff 
could not recover because of false and fraudulent representations made by him 
as to material matters, to the effect that no former application for insurance had 
been rejected, renewal declined, or policy canceled; that he had never made a 
claim under an accident or health policy; that no such claim by him was ever 


rejected, and that for five years last past he had not had any sickness or sus- 


tained any bodily injury. These alleged representations were contained in his 
application for the policy. The plaintiff replied in avoidance by three different 
and in some respects contradictory affidavits as to the circumstances under which 
the application was executed. . 

Upon the trial, plaintiff identified and offered in evidence the accident insur- 
ance policy and testified as to the facts and circumstances connected with the acci- 
dent. He also produced the attending physician, who gave medical testimony as to 
the character of plaintiff's injuries, and then rested his case. ; 

Defendant called plaintiff as a witness under rule 33 of the municipal court. 
The application was produced and was identified by plaintiff, who testified that the 
name attached thereto and the signature thereon were his own. Whereupon defend- 
ant offered the instrument in evidence, but an objection by plaintiff was sustained 
by the court. Upon further examination plaintiff stated that the instrument was 
not in the same condition as when he first signed it, in that at the time he affixed 
his signature it was a printed form, was unfilled and in blank, and also that_there 
now appeared three different handwritings on it and also erasures. Plaintiff also 
said that Mr. Jacobson, the agent of defendant, was there when he signed it; 
he said Jacobson just took plaintiff’s business card and said that he, Jacobson, 
would take care of the rest, and that if additional information was needed he 
would call plaintiff over the ’phone; that afterward the agent called plaintiff by 
‘phone. 

The witness was asked as to the conversation on the ’phone, but an objection 
by plaintiff was sustained. The objection being afterward withdrawn, the witness 
stated that the agent asked him for his full name, when he was born, and who 
was the beneficiary, and did not ask anything more; that he did not ask for plain- 
tiffs weight or height nor what his earnings were, so far as plaintiff could remem- 
her: that he did not ask whether he had ever made an application for insurance that 
was rejected, nor whether he ever had a policy of insurance canceled or any 
renewal policy refused, nor whether he ever had a claim under a health or accident 
policy paid. Defendant then reoffered the application (Defendant’s Exhibit No. 1) 
in evidence, but an objection on the part of plaintiff was again sustained. 

_ The document which appears in the record as Defendant’s Exhibit No. 2, one 
of the affidavits of plaintiff, was shown to the witness, and he admitted that it 
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bore his name and signature. Defendant’s counsel then offered the document in 
evidence, but an objection by plaintiff was sustained, although this pleading averred 
that plaintiff gave true and correct answers to the agent to all the questions con- 
tained in the application, while, on the contrary, plaintiff when testifying as a 
witness stated that certain of the questions appearing in the application were not 
asked, and that he gave no answers thereto. Plaintiff was then asked whether he 
had been paid compensation for previous claims made against other insurance com- 
panies; whether previous to December, 1931, he had two health and accident insur- 
ance policies in the Illinois Commercial Men’s Association, whether he had two such 
policies in the Illinois Commercial Men’s Association which were canceled by that 
company, but objections by plaintiff to each and all these questions were sustained. 
The jury having been excluded, defendant made the following offer: 

“We offer to prove from the testimony of the witness, now on stand, that prior 
to December 31, 1931, he had two health and accident insurance policies in the 
Illinois Commercial Men’s Association, and that the association is an insurance 
company; that there was paid to him during the period when he had those two 
policies the following claims for compensation: on June 23, 1930, $220.00 for an 
injury sustained; that he was paid by the same company and on the same two 
policies on December 6, 1930, six months later, $250 for another accident. That on 
December 31, 1931, one year later, he was paid $200 by the same insurance company 
on the same policies for a third accident, and that on December 31, 1931, the two 
policies which the plaintiff held in the Illinois Commercial Men’s Association were 
canceled. We further offer to prove from testimony of this witness, that after 
the cancellation of these two insurance policies he made application to the Metro- 
politan Life Insurance Company in December, 1932, for health and accident insur- 
ance policy, and that the application to that company was rejected by it; that 
from the testimony of the same witness, we offer to prove that on August 8, 1932, 
he made application for a health and accident insurance policy to the Mutual Benefit 
and Health Association; that the application was rejected by that company. That 
on April 25, 1933, he made a second application to the same company for a health 
and accident policy, and that that application was rejected; that he made an 
application for health and accident policy to the Royal Indemnity Company on 
August 1, 1933, and that an insurance policy was issued on that application on 
August 1, 1933, and was canceled by that company twenty-seven days later, on 
August 28, 1933. 

‘We further offer to show from the testimony of the plajntiff that he made 
application for a health and accident insurance policy to Great Northern Life 
Insurance Company on December 22, 1933; that he made application for a health 
and accident insurance policy to the Washington National Insurance Company; the 
offer of testimony is made to substantiate in every item the allegations made in the 
affidavit of merits that the plaintiff had been rejected by the insurance companies 
mentioned; that his policies had heen canceled by insurance companies mentioned ; 
that he did receive the compensation mentioned all before the date of our applica- 
tion,” 

_ Continuing, counsel offered depositions of four witnesses theretofore taken, 
with exhibits attached, being photostatic copies of applications theretofore made 
by plaintiff, all tending to prove the facts as stated in the offer. Counsel further 
offered (limiting his offer to the purpose of showing knowledge and bad faith on 
the part of plaintiff) that in all these applications which were prior to the date of 
the application for the policy issued to plaintiff, plaintiff denied receiving from any 
insurance Company any compensation on an accident policy, and that such statement 
in each and all of said applications was untrue. Likewise, that in these applications 
plaintiff stated that no application by him for a health and accident policy was 
ever rejected, when he in fact knew that such applications had been rejected prior 
to that time; that like misstatements were made in applications for insurance made 
subsequent to the one in question, one of them being the application to the Wash- 
ington National Insurance Company, bearing date October 31, 1933; that the same 
false representations were made by plaintiff in an application to the Great Northern 
Life Insurance Company for a health and accident policy. Objections to all these 
offers were sustained by the court. The defendant then produced the superintendent 
of the defendant company, who gave evidence tending to show that Jacobson 
had quit his employment with the company on December 25, 1933; and that he was 
not available as a witness. 





i ee 


Acc. | Smith v, National Life & Accident Ins. Co. 385 


(1, 2] Defendant contends that the court erred in excluding the application. 
Plaintiff argues that since the application appeared upon its face to have been 
altered, it was incumbent upon the defendant to produce satisfactory proof in 
explanation of the alteration, and he cites Wolf v. Peoples Bank, 255 Ill. App. 
127, with other cases which it is claimed support this contention. The applica- 
tion is filled out upon printed blanks, evidently prepared by the insurance com- 
pany for that purpose. The only alteration appearing upon it is in answer 
to the fourth question as to what the occupation and duties of the applicant were. 
Apparently the scribe first wrote in answer to this question, “Supervisory only— 
Office duties, buying and selling does not work in mill.” After writing these 
words, it appears a line was drawn through them which does not obliterate them, 
and above this answer appeared to have been written with a different quality of 
ink, “Furniture factory proprietor, office and supervising duties only.” There 
is no claim of fraud as to the fourth question. There was no material or 
important alteration in the document. It was, therefore, unnecessary to offer 
extrinsic evidence as to the manner in which the erasure or alteration was made 
and the purpose therefor. 

The rule applicable in such cases is stated in Anderson vy. Augustana College, 
300 Ill. 72, 132 N. E. 826, 831, quoted in Wolf v. Peoples Bank, 255 Ill. App. 127, 
upon which plaintiff relies: “When an alteration is suspicious in appearance and 
not satisfactorily explained, the conclusion of fact follows against the instrument, 
but the appearance of the instrument may furnish a satisfactory explanation with- 
out extrinsic evidence.” 

We hold that in this case no explanation of the alteration was necessary and 
that the court erred in excluding this instrument. Plaintiff contends, however, 
that since the identical answer contained in the original application also appeared 
in a copy which was indorsed upon the policy and introduced in evidence; the 
exclusion of the original was at the most merely a technical error, which was 
harmless. The blanks in the original application are written in longhand and 
inink. The signature of the plaintiff thereto is in his own handwriting. Defend- 
ant was entitled to have this original evidence submitted to the jury. 

|3] Plaintiff centends further that where an applicant signs an application 
in blank and relies upon the agent of the company to complete it, and false 
auswers are inserted in the application by the agent of the company, the comr 
pany is then estopped from avoiding the policy on the ground of fraud in the 
answers, and this irrespective of whether a copy of the application is attached 
to the policy. Plaintiff cites a number of authorities: 4 Couch on Insurance, 
§ 842b, p. 2736; Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4111; German 
Insurance Company v. Miller, 39 Ill. App. 633; Royal Neighbors v. Boman, 177 
Ill, 27, 52 N. E. 264, 69 Am. St. Rep. 201; Jolinson v. Royal Neighbors, 253 Ill. 
570, 97 N. E. 1084; Niemann v. Security Benefit Association, 350 III. 308, 183 
N. E. 223. Plaintiff says his testimony to the effect that he signed the application 
in blank, and that the material answers to the questions were written in by 
defendant’s agent, Mr. Jacobson, is undisputed in the record, and that the rule 
stated in these cases is therefore applicable. The cases cited are distinguishable 
in that it appeared in each of them that there was a complete and truthful dis- 
closure of the facts by the applicant which the agent deliberately mistranscribed. 
Moreover, while plaintiff's evidence on this point is uncontradicted in the record, 
this is only true because the court erroneously, as we hold, excluded evidence 
offered by defendant to the contrary, as stated in one of plaintiff’s variant affi- 
davits of merits. As defendant points out, these variant affidavits show a rather 
continuous evolution. First plaintiff said that he signed a completed applicatron 
in typewritten form without reading it; second, that he answered all the questions, 
but signed the application in blank. Upon the trial he stated that he signed in 
blank and answered none of the questions in the application. The court erred in 
excluding the verified pleading which tended to contradict plaintiff's testimony 
and erred in excluding the offer to show that the material answers in the applica- 
tion as to former insurance transactions were false and made for a fraudulent 
purpose. For these errors the judgment must be reversed, and the cause remanded 
for another trial. 

[4] As the issues must be tried before another jury, we think it only fair to 
state that in the opinion of this court, for the purpose of showing a fraudulent 
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intention, evidence of similar false representations made by the plaintiff in other 
and later insurance applications to other companies is admissible. Gray y. St. 
John, 35 Ill. 222; Lockwood v. Doane, 107 Ill. 235; Taylor Coal Co. v. Dawes, 
220 Ill. 145, 77 N. E. 131; Penn Mutual Life Insurance Co. v. Mechanics’ Savings 
Bank & Trust Co. (C. C. A.) 72 F. 413, 38 L. R. A. 33. 

For the reasons stated, the judgment is reversed, and the cause remanded. 

Reversed and remanded. 

O’Connor and McSurely, JJ., concur. 


LEWIS v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 33911. 
Supreme Court of Louisiana. June 30, 1936. 
Rehearing Denied Oct. 6, 1936. 
170 Southern Reporter 4. 
1. INSANITY. 

Insanity held “sickness within health and accident policy, though insured’s 
physical health was good. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

2. HOUSE CONFINEMENT. 

Requirement that, to be entitled to compensation under accident and sick bene- 
fit policy, insured be “confined” to his home, means inability to do work rather than 
physical inability to leave house. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

4. HOUSE CONFINEMENT. 

Insurance contract represents agreement between insured and insurer, and 
insurer may stipulate that liability depends upon insured being confined to his house, 
to his bed, or to a hospital, or any other lawful condition. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

5. HOUSE CONFINEMENT. 

Recovery on health and accident policy in which liability depends upon con- 
tinuous “confinement to house,” where insured is not so confined, is allowed on 
theory that parties intended to express a degree of disability or incapacity, and 
hence necessary “confinement to bed” should mean another degree of incapacity or 
disability. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

6. INSANITY. 

Insured who was insane and absolutely disabled, but not confined to bed, held 
entitled to recover on health and accident policy which conditioned insurer’s liability 
upon insured’s necessary confinement to bed, since purpose of clause requiring con- 
finement to bed was to make certain of disability and to protect insurer against 
imposition, and clause expressed degree of disability necessary for recovery. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Odom, J., O’Niell, C. J., and Brunot, J., dissenting. 

Certiorari to Court of Appeal, Orleans. 

Action by Alma Lewis, curatrix of the interdict, Lillian Fisher or Lillian 
Anderson, against the Liberty Industrial Life Insurance Company, Incorporated. 
To review a judgment of the Court of Appeal, affirming a judgment for defendant 
dismissing the action (166 So. 143), plaintiff brings certiorari. 

Judgments annulled and set aside and judgment decreed for plaintiff in accord- 
ance with opinion. ; 

Lewis R. Graham and Harry R. Cabral, both of New Orleans, for Alma Lewis. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for Liberty 
Industrial Life Insurance Co. 

Hiccrns, Justice. : 

This is an action by a curatrix of an interdicted woman, to recover certain dis- 
ability payments alleged to be due the interdict under a policy insuring her against 
disability from sickness or accident, subject to the conditions expressed in the 
policy. The defenses are: 

(1) That insanity is not a sickness within the contemplation of the contract. 

(2) That the contract expressly requires the claimant to be confined to her 
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bed, as a condition precedent to recovery, and that the insured has not been con- 
fined to her bed. 

There was judgment in favor of the defendant, dismissing the suit on the 
ground that the policy never covered mental disability unaccompanied by physical 
incapacity. Plaintiff appealed. 

The judges of the Court of Appeal for the Parish of Orleans unanimously 
agreed that the insured’s mental infirmity was a sickness within the meaning of the 
policy, but two of the judges concluded that, since the policy provided that the 
insured be “necessarily confined to bed” and because she was not so physically ill 
to make that necessary, she was not entitled to recover. They, therefore, affirmed 
the judgment of the trial court and dismissed the suit, one of the judges dissenting. 
We granted a writ of certiorari, and the matter is before us for review. 

|1] Our views are in accord with those expressed in the opinion of the Court of 
Appeal, to the effect that insanity is not excluded from the policy, but is a sickness 
included within its provisions. 166 So. 143. A number of authorities are cited in 
the opinion of the Court of Appeal to sustain that interpretation. 

The main controversy arose over the proper construction to be placed upon the 
following language: 

“Weekly benefits for sickness will only be paid for each period of seven consecu- 
tive days that the insured is, by reason of illness, necessarily confined to bed and 
that he shall remain under the professional care of a duly licensed and practicing 
physician.” (Italics ours.) 

|2| The majority opinion of the Court of Appeal placed a technical construc- 
tion upon this clause favorable to the defendant, to the effect that the language is 
clear and unambiguous, and as the insured was not confined to bed, there could be no 
recovery, although the defendant concedes her absolute total disability. The case of 
Newton v. Nat. Life Ins. Co., 161 La. 357, 108 So. 769, 770, was discussed and dis- 
tinguished, but we are of the opinion that this differentiation is not sound. In that 
case the claimant had been confined to his bed and home, but when he was well 
enough to go to the doctor’s office for attention, the insurance company declined to 
make further payments, because the policy required him to be confined to his home. 
In affirming the judgment of the lower court, we said: 

“The district judge found as a fact that plaintiff's illness incapacitated him 
from work of any kind, and while the plaintiff frequently visited the office of his 
attending physician for treatment, he construed the word ‘confined’ as used in the 
policy to mean inability to do work rather than physical inability to leave the house. 
We think this interpretation was correct, especially as plaintiff was totally incapaci- 
tated for 7 weeks, and was paid by the defendant $70, or $10 per week for those 
7 weeks, and because condition No. 2 of the policy reads: 

“*That where the insured is a male whose place of employment is away from 
his residence, confinement within the house and medical attention therein, if pre- 
ceded by at least one week’s confinement to bed, shall be sufficient.’ ” 

|3-6] The author of the dissenting opinion in the instant case comments upon 
this authority, and we quote that opinion with approval: 

“*All things that are not forbidden by law, may legally become the subject of, 
or the motive for contracts.’ Rev. Civ. Code, art. 1764. An insurance contract is 
no different from any other contract and represents the agreement between the 
insured and the insurer. There is no reason why an insurance company should not 
stipulate that its liability B® dependent upon the insured being confined to his 
house, or to his bed, or to a hospital, or any other lawful condition. The theory on 
which the courts have held that there may be recovery on an insurance contract, in 
which liability is dependent upon continuous confinement to the insured’s house, 
when, as a matter of fact, he is not so confined, is that it was the intention of the 
parties to the contract to express, by the words ‘continuous confinement to the house,’ 
a degree of disability or incapacity. By a parity of reasoning, necessary confine- 
ment to bed should he held to mean another degree of incapacity or disability, which, 
in the instant case, is superlative, for no greater incapacity can be imagined than 
insanity. In neither case does the insured meet the conditions imposed by the 
literal terms of the policy. Therefore, where the liberal rule or construction has 
been applied to policies of this kind, and the cases are numerous, the basis of the 
holding must have been that the fair intent of the policy contract was to insure 
against diability, the degrees of which were expressed by the words concerning 
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confinement to house or bed. It is my understanding that this was expressly held in 
Newton v. National Life Ins. Co., 161 La. 357, 108 So. 769.” 

There can be no doubt that it was the intention of both parties that, in consid- 
eration of the payment of the premiums, if the insured were totally disabled, she 
would be entitled to the benefits provided for in the policy. Her absolute disability 
or incapacity is conceded. The purpose of the clause in the policy requiring the 
insured to be confined to the house or to bed is to make certain of the disability and 
to protect the insurer against imposition. The medical testimony shows that it is 
to the advantage of the patient, due to her type of sickness, not to be confined to 
bed or to her room. If we were to interpret the policy as contended for by the 
defendant, in every instance where an insured suffered from a sickness which 
responded favorably to medical treatment that required the patient to leave the bed 
and house, it would mean that the benefits of the policy would be forfeited as a 
result of the insured’s efforts to be cured. 

We are of the opinion that the Newton y. Nat. Life Ins. Co. Case, supra, is in 
point and decisive of the issue here presented. See also authorities cited in the 
Court of Appeal majority opinion. 

For the reasons assigned, the writ of certiorari is perpetuated, the judgments 
of the Court of Appeal and the district court are annulled and set aside, and it is 
now ordered, adjudged, and decreed that there be judgment herein in favor of Alma 
Lewis, curatrix of the interdict, Lillian Fisher or Lillian Anderson, plaintiff herein, 
and against the defendant, Liberty Industrial Life Insurance Company, Inc., in the 
sum of $400, with legal interest from judicial demand until paid, and all costs of 
court. 

O'Niell, C. J., and Odom and Brunot, JJ., dissent. 

Odom, Justice (dissenting). 

I think the judgment of the Court of Appeal should be affirmed, not because I 
think insanity is not illness or sickness, but because the insured has never been 
confined to her bed. The policy of insurance in this case, which is the contract 
between the parties, says that: “Weekly benefits for sickness will only be paid for 
each period of seven consecutive days that the insured is, by reason of illness, 
necessarily confined to bed, and that he shall remain under the professional care 
of a duly licensed and practicing physician.” 

If the policy contract had gone no further than to say that the insured should 
be compensated for time lost by reason of illness or sickness, it would be clear to 
me that plaintiff should be allowed to recover. That, however, is not what the policy 
says. But that is what the majority of my associates say the policy means. 

In so holding they give the policy a meaning which cannot be reasonably infer- 
red from its language, and in so doing they have, in effect, rewritten the contract 
between the parties. 

Presumably the insured paid a premium commensurate with the protection 
afforded by the policy. She could no doubt have procured a policy protecting her 
against disability due to sickness, whether of such nature as to confine her to her 
bed or merely to render her unable to attend to any business. But she had no such 
contract, and certainly she had knowledge of what her contract provided. She knew 
what she was paying for. 

The court, in this case, has departed from several of its decisions holding that 
an insurance policy is the contract between the parties by which they are bound, and 
has put itself out of harmony with the jurisprudence of other states, as shown by 
the numerous authorities cited in the majority opinion @f the Court of Appeal. 


I dissent, being of the opinion that the judgment of the Court of Appeal, which 
affirmed the judgment of the trial court, should be affirmed. 


LEPAK v. COMMERCIAL CASUALTY INS. CO. OF NEWARK, N. J. 
No. 30899. 
Supreme Court of Minnesota. Oct. 9, 1936. 
269 Northwestern Reporter 89. 

NOTICE OF INJURY. 

Insured held not entitled to recover on accident policy after failure to comply 
with requirement of policy that written notice of injury be given within 20 days 
after commencement of disability, notwithstanding effort of local agent of insurer 





Acc.] Lepak v. Commercial Casualty Ins. Co. of Newark, N. J 


389 


to bring about settlement of claim after expiration of 20-day period (Mason’s 
Minn. St. 1927, § 3417(2). 


(For other cases, see Insurance, Dec. Dig. § 561.) 


Syllabus by the Court. 

Recovery on policy of accident insurance denied for failure to give timely 
notice of loss which was prerequisite to right of recovery. 

Devaney, C. J., dissenting. 

Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by Andrew S. Lepak against the Commercial Casualty Insurance Com- 
pany of Newark, N. J. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Courtney & Courtney, of Duluth, for appellant. 

Baldwin, Holmes, Mayall & Reavill, of Duluth, for respondent. 

STonE, Justice. 

In this action on a policy of accident insurance, the trial ended in a directed 
verdict for defendant. After plaintiff’s motion for judgment notwithstanding or 
a new trial was denied, defendant entered judgment, and plaintiff appeals. 

The policy contained this provision: “Written notice of injury or of sickness 
on which claim may be based must be given to the Company within twenty days 
after the date of the accident causing such injury or within ten days after the 
commencement of disability from such sickness,” 

Plaintiff received his accidental injury November 1, 1934. He made no effort 
to give “written notice” of the resulting injury until December 27. His case is 
predicated upon an alleged “custom and practice in force” amounting to a waiver of 
compliance with the policy term requiring written notice within 20 days. The 
evidence fell far short of establishing a waiver. One of the statutory standard 
provisions of the policy (Mason’s Minn. St. 1927, § 3417 (2) was that “no agent has 
authority to change this policy or to waive any of its provisions.” Defendant's 
local agent, Mr. Zien, made an effort, revealed by correspondence, which is in the 
record, to bring about a settlement of the claim. His earliest letter on the subject 
bears date of December 13, 1934, which was about a week after the expiration of 
the 20-day period. 

Judgment affirmed. 

Devaney, Chief Justice (dissenting). 

I cannot agree. Mr. Zien, the agent for the defendant insurance company 
testified as follows: i | 

“Q. How long have you been with this company, Mr. Zien? A. About two 
years. 

“QO. And during that time have losses occurred under the policies issued by 
you in this district? A. Yes. 

“Q. And on each of those occasions to whom did you report the loss? A. I 
reported to the Milwaukee office. 

“Q. What do you mean by saying you reported to the Milwaukee office? A. I 
reported to Mr. McCabe first. 

“Q. And when you reported them to Mr. McCabe, I will ask you if in those 
cases the Combined Registry Company carried on correspondence? Did the Com- 
_ Registry Company carry on the correspondence in those cases? A. Yes, they 
1d. 

“Q. And is Mr. McCabe connected with that office? A. Yes, he is. 

“Q. Now, in all of those cases during the last few years, where you reported 
the losses, has the correspondence been handled through McCabe or the Com- 
bined Registry Company of Milwaukee or Chicago? A. Well, both. 


“Q. Has the Commercial Casualty Insurance Company, in those cases in which 
you reported the losses to the Combined Registry Company, settled and adjusted 
those losses in various cases extending over a period of two years in which you 
have been with them? ; 

“Mr. Neimeyer: The same objection. 

‘The Court: The objection is overruled. 

“A. Yes, they have. 

“Q. So that the course of dealings has been for you to report the losses to 
the Combined Registry Company, in the first instance? A. Yes, sir. 

“Q. And then after the correspondence is had and investigation is made, does 
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the Commercial Casualty Insurance Company—has it been the course of practice 
during that period you have been with them, to adjust those losses in accordance 
with the correspondence had with the Combined Registry Company? A. Yes, sir, 

“Q. And has that been the custom practiced during all of that period? A. All 
of that period; yes, sir.” 

This testimony establishes that for 2 years it had been the practice of the 
defendant company to receive notice of claims from their agent, Mr. Zien, through 
the Gombined Registry Company and to settle these claims after receiving such 
notice. This was, apparently, without regard to whether the notice received by 
Mr. Zien was in writing or not. 

Generally, a waiver is defined as “a voluntary relinquishment of a known 
right.” 6 Dunnell, Minn. Dig. § 10134. Waiver may be implied. Thus in 3 Dunnell, 
Minn. Dig., § 4676, with reference to waiver of terms of insurance contracts, it is 
stated: “A waiver of the terms of a contract of insurance may consist in the 
doing of some act which is inconsistent with an intentjon to insist on a strict 
performance, or a course of conduct inconsistent with and in disregard of the 
terms of the contract.” See, also, Reliance Motor Co. v. St. Paul Fire & Marine 
Insurance Co., 165 Minn. 442, 206 N. W. 655. 

The custom and practice of the defendant company in receiving notice of 
claims from Mr. Zien is in my opinion a course of conduct inconsistent with the 
strict terms of the policy in question and constituted a waiver of the requirement 
that the insured give written notice to the company personally and within 20 days, 
It amounted to a recognition by the company of the agent, Mr. Zien, as the proper 
official to be notified by the insured. The record indicates that this was the belief 
of Mr. Zien, who was notified by plaintiff 2 days after the accident. The defendant 
company should not be allowed to escape an honest liability on the technical 
ground that written notice was not given to the company by the agent or the insured 
until several days after the expiration of the 20-day period provided in a clause 
of the policy, which clause was apparently given scant consideration by the com- 
pany’s own agent, Mr. Zien. 

The judgment should be reversed. 


MAIR v. MINNESOTA COMMERCIAL MEN’S ASS’N. No. 30938. 
Supreme Court of Minnesota. Oct. 16, 1936. 
269 Northwestern Reporter 364. 


1, ACCIDENT. 


In action on accident policy, question of occurrence of accident from which 
insured was alleged to have died sreld for jury. 

(For other cases, see insurance, Dec. Dig. § 668[11].) 

2. DISEASE OR INJURY. 

In action on accident policy, whether chronic interstitial nephritis was con- 
tributing cause of death of insured barring recovery on policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INJURY. 

Word “injury” within provision of accident policy reducing indemnity in case 
of septic infection from any injury, abrasion, bruise, or laceration held limited by 
succeeding specific limiting words. 

For other cases, see Insurance, Dec. Dig. § 530.) 

Syllabus by the Court. 

1. The record presented a question of fact for the jury on the question of 
the occurrence of an accident from which the insured is alleged to have died. 

2. Whether chronic interstitial nephritis was a contributing cause of the 
death of the insured was a question for the jury, properly submitted. 

3. The provision of the accident policy reducing indemnity in case of infec- 
tion “from any injury, abrasion, bruise or laceration” did not apply in this case. 
Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

Action by Ida M. Mair against the Minnesota Commercial Men’s Associa- 
tion. Verdict for plaintiff, and from an adverse order, defendant appeals. 

Affirmed. 

Rieke, Rieke & Rieke, of Minneapolis, for appellant. 
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Cobb, Hoke, Benson, Krause, & Faegre and Geo. D. McClintock, all of 
Minneapolis, for respondent. 

Per Curiam. 

Plaintiff had a verdict on an accident policy. The case arose out of the 
saine situation as Mair v. Equitable Life Assurance Soc., 193 Minn. 565, 259, 
NX. W. 60. The facts are there stated and difference in this record will be here- 
ifter referred to. 

[1] 1. Defendant contends that there is no satisfactory evidence of the 
occurrence of an accident. We see no essential difference between this record 
and that presented in the Equitable case. In our opinion it was sufficient to go 
to the jury on this point. ; A a 

[2] 2. It is claimed that chronic interstitial nephritis was a contributing 
cause and that under the contract this fact barred recovery. The attending physi- 
cian testified that in his opinion the chronic nephritis had nothing to do with 
the death. That statement was not so far impeached on cross-examination as 
to eliminate the statement from consideration by the jury, and the court fairly 
submitted the question of fact. 

{3} 3. The court rightly charged the jury upon the theory that the pro- 
vision of the policy reducing the indemnity in case of septic infection “from 
such injury, abrasion, bruise or laceration” did not apply to this case. The speci- 
he words after the general word “injury” limit the general character of the 
injury covered by the provision to that of the specific limiting words. } 

The other questions raised are disposed of by the opinion in the Equitable 
Case. 

Order affirmed. 


BELLANCA v. TRAVELERS’ INS. CO. 
Supreme Court, Erie County. Oct. 26, 1936. 
290 New York Supplement 664. 
DISEASE OR INJURY. : 


Under accident policy providing that insurance should not cover disability 
caused by bacterial infection or disease, insured held entitled to recover disability 
benefits for incapacity resulting from accidental injury to knee, notwithstanding 
that injured knee became infected by tubercular bacteria; such incapacity resulting 
solely from “accidental bodily injury” within policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Action by Alphonse V. Bellanca against the Travelers’ Insurance Company. 

Judgment for plaintiff. 

Frank A. Miceli, of Buffalo, for plaintiff. 

Harold J. Adams, of Buffalo, for defendant. 

MaLoney, Justice. 

The defendant issued a contract of insurance to plaintiff whereby it insured 
the plaintiff against loss resulting directly and independently from all other. causes 
from bodily injury sustained during the term of the contract and effected solely 
through accidental means, subject to the provisions, conditions, and limitations 
therein contained. Among other provisions, the policy provided, viz.: “The insur- 
ance under this Policy shall not cover hernia, nor shall it cover accident, injury, 
death, disability or other loss caused directly or indirectly, wholly or partly, (1) 
by bacterial infections (except pyogenic infections which shall occur through an 
accidental cut or wound), or (2) by any other kind of disease * * *.” 

The plaintiff sustained an injury to his knee September 1, 1934, resulting 
solely from an accidental injury independently of all other causes. The defendant 
— paid weekly indemnity under the policy to the plaintiff amounting to 


On April 11, 1935, plaintiff's injured knee was found to be infected by bacteria, 
viz., tubercular. Subsequent to the last-mentioned date defendant refnsed to pay 
plaintiff further indemnity, relying on the terms of its policy. 

There is no dispute as to the facts in this case. If the plaintiff is entitled 
to recover, he is entitled to recover the indemnity demanded in the complaint. 
The sole question presented to this court is whether the contract of insurance 
intended to and does mean that in the event of an incapacitating injury being sus- 
tained by the insured becoming infected by a bacterial germ during any portion of 
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the period of incapacitation, the defendant is released from further liability 
regardless of whether or not plaintiff, prior to the accident, was a normal, healthy, 
athletic young man who gave no evidence up to the time of the injury that his 
body was infected by the tubercular bacteria germs to any degree. The evidence 
in this case indicates clearly that bacteria, particularly the tubercular bacteria, 
were or are present in the bodies of 80 per cent. to 90 per cent. of all human 
beings. . 

It is an accepted fact that the human body contains various bacteria caused 
through inhalation, contact, exposure, etc, and that the normal, healthy bodily 
processes protect it from becoming infected by such germs. A breaking down or 
wermening of this normal bodily resistance to such bacteria may be caused by 
trauma. In this case, the injury and incapacitation, in my opinion, lessened, weak- 
ened, or reduced plaintiff’s normal resistance, causing bacteria that would other- 
wise have been harmless and impotent to affect the injured tissues and ligaments 
of the plaintiff's knee. The time the bacteria may have entered the body is unascer- 
tainable. Infection would not have occurred had there been no accident. It seems 


logical to find therefore that bacteria was not the cause of plaintiff’s incapacitation 


either wholly or partly, directly or indirectly. The accident alone caused the 
incapacitation of the plaintiff. 

In construing a contract of insurance Judge Cardozo, in Lewis v. Ocean 
Accident & Guarantee Corporation, Limited, of London, England, 224 N. Y. 18, 
at page 21, 120 N. E. 56, 57 A. L. R. 1129, states: “But our point of view in 
fixing the meaning of this contract, must_not be that of the scientist. It must be 
that of the average man (Brintons vy. Turvey, supra [L. R. 1905 A. C. 230]; 


Ismay, Imrie & Co, v. Williamson, L. R. 1908 A. C, 437, 440). Such a man would 


say that the dire result, so tragically out of proportion to its trivial cause, was 
something unforeseen, unexpected, extraordinary, an unlooked-for mishap. * * * 
This test—the one that is applied in the common speech of men—is also the test 
to be applied by courts.” 

Judge Cardozo, in Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 83, 
171 N. E. 914, wherein the construction of a provision in an accident policy 
providing that “recovery could not be had by the beneficiary provided death was 


caused or contributed to by disease or a bodily infirmity,” was involved, wrote: 


“The insured, while lifting a milk can into an ice box, slipped and fell, the 
can striking him on the abdomen. * * * A surgeon, opening the abdomen, found 
a perforation at the junction of the stomach and the duodenum, through which 
the contents of the stomach escaped into the peritoneum, causing peritonitis and, 
later, death. At the point of perforation there had been a duodenal ulcer, about 
the size of a pea. The existence of this ulcer was unknown to the insured, and 


were it not for the blow, would have had no effect upon his health, for it was 
dormant, and not progressive, or so the triers of the facts might find. Even so, 
there had been a weakening of the wall in some degree, with the result that the 
impact of the blow was followed by perforation at the point of least resistance. 
The question is whether death was the result of an accident to the exclusion of 
other causes. 

“We think the evidence sustains a finding that the ulcer was not a disease 
or an infirmity within the meaning of the policy. Left to itself, it would have 
been as harmless as a pimple or a tiny scratch. Only in the event that it was 
progressive would it become a source of pain or trouble. If dormant, as it was 


found to be, it was not only harmless in itself, but incapable of becoming harmful 
except through catastrophic causes, not commonly to be expected. In a strict or 
literal sense, any departure from an ideal or perfect norm of health is a disease 
or an infirmity. Something more, however, must be shown to exclude the effects 
of accident from the coverage of a policy. The diseasé or the infirmity must be 
so considerable or significant that it would be characterized as disease or infirmity 


in the common speech of men (Eastern Dist. Piece Dye Works v. Travelers’ Ins. 
Co., 234 N. Y. 441, 453 [138 N. E. 401, 26 A. L. R. 1505]). ‘Our guide is the 


reasonable expectation and purpose of the ordinary business man when making 
an ordinary business contract’ (Bird v. St. Paul F. & M. Ims. Co., 224-N. Y. 47, 
51 [120 N. E. 86, 13 A. L. R. 875]; Goldstein v. Standard Acc. Ins. Co., 236 
N. Y. 178, 183 [140 N. E. 235]; Van Vechten v. American Eagle Fire Ins. Co., 


239 N. Y, 303 [146 N. E. 482, 38 A. 1. R. 1115]). A policy of insurance is not 
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accepted with the thought that its coverage is to be restricted to an Appollo or a 
Hercules. 

“A distinction, then, is to be drawn between a morbid or abnormal condition 
of such quality or degree that in its natural and probable development it may 
be expected to be a source of mischief, in which event it may fairly be described 
as a disease or an infirmity, and a condition abnormal or unsound when tested 
by a standard of perfection, yet so remote in its potential mischief that common 
speech would call it not disease or infirmity, but at most a predisposing tendency 
(Leland v. Order of U. C. Travelers, 233 Mass. 558, 564 [124 N. E. 517]; Collins 
vy. Casualty Co., 224 Mass. 327 [112 N. E. 634, L. R. A. 1916E, 1203]; Mutual Life 
Ins. Co. v. Dodge [C. C. A.] 11 F.(2d) 486 [59 A. L. R. 1290], cert. denied 271 
U. S. 677 [46 S. Ct. 629, 70 L. Ed. 1147]; Taylor v. N. Y. Life Ins. Co., 176 Minn. 
171, 174 [222 N. W. 912, 60 A. L. R. 959]). * * * [In Stanton v. Travelers’ Ins. 
Co, 83 Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 445], the governing principle has 
been stated by Rugg, C. J., with clearness and precision: ‘If there is no active 
disease, but merely a frail general condition, so that powers of resistance are easily 
overcome, or merely a tendency to disease which is started up and made opera- 
tive, whereby death results, then there may be recovery even though the acci- 
dent would not have caused that effect upon a healthy person in a normal state 
(Leland v. U. C. Travelers, supra, [233 Mass. 558] at page 564 [124 N. E. 517]). 
An ulcer as trivial and benign as an uninfected pimple, is at most a tendency 
to an infirmity, and not an infirmity itself. 

“Any different construction would reduce the policy and its coverage to 
contradiction and absurdity. The infinite interplay of causes makes it impos- 


sible to segragate any single cause as operative at any time and place to the 


exclusion of all others, if cause is to be viewed as a concept of science or 
philosophy (Schwartz v. Commercial Travelers’ Mut. Acc. Ass’n, 254 N. Y. 523 
[173 N. E. 849] affg. 227 App. Div. 711 [236 N. Y. S. 896]; 132 Misc. 200 [229 N. Y 
S. 669]; Lewis v. Ocean Acc. & G. Corp. 224 N. Y. 18, 20 [120 N. E. 56,7 A. L. R. 
1129]). The courts have set their faces against view so doctrinaire, an estimate 
of intention so headed toward futility. “We are to follow the chain of causation 
so far, and so far only, as the parties meant that we should follow jit. “The 
causes within their contemplation are the only causes that concern us”’ (Gold- 


stein v. Standard Acc. Ins. Co., supra).” 

In determining the construction of the provisions of defendant's policy, the 
application of the rules laid down in the cases hereinabove cited is important. 
Disease or bodily infirmity in many, if not most, instances is the result of a 
bacterial infection. Disease or bodily infirmity to some considerable extent are 
both inclusive of bacterial infection. In my opinion, plaintiff’s incapacitation was 
the result soely of an accidental bodily injury within the terms of defendant’s 


contract of insurance as I construe it. 


PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, TENN. 
v. EVERETT. No. 24000. 
Supreme Court of Oklahoma. Oct. 6, 1936. 
61 Pacific Reporter (2d) 679. 
2. DEATH, CAUSE OF. 
In action on accident policy for death benefits, question whether death of 


insured, who died after receiving scalp wound in fall to brick depot platform, was 
caused by natural causes or by accident within coverage of policy, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Syllabus by the Court. 


LA demurrer to the evidence admits the truth of all the evidence adduced and 
all the facts which the evidence tends to establish, as well as every fair and reason- 


able inference to.be drawn therefrom. 


2. It is clearly necessary, in order to render diagrams, models, photographs, and 


1 . . . . . . . . - 

the like, admissible in evidence, that preliminary evidence should be given. of the 
correctness of the representation; and, when such evidence is introduced, this is a 
preliminary question for the determination of the trial judge; and his decision upon 
this question will not be reviewed by the appellate court. 


3. Record examined ; judgment 1s affirmed. 
\ppeal from District Court, Muskogee County; E, A. Summers, Judge. 
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Action by Nona E. Everett against the Provident Life & Accident Insurance 
Company of Chattanooga, Tenn. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Laurence W. Randolph, of Muskogee, for plaintiff in error. 

R. M. Mountcastle and Kelly Brown, both of Muskogee, for defendant in error. 

McNett, Chief Justice. 

This is an action commenced by the defendant in error, Nona E. Everett, to 
recover the sum of $2,950 upon an accident insurance policy insuring the life of 
her husband, William T. Everett, in the sum of $5,000. The case was tried to a 
court and jury, resulting in a verdict and judgment for the plaintiff for the amount 
sued for. 

The liability under the terms of the policy was limited to: “The effects result- 
ing directly and exclusively of all other causes, from bodily injuries sustained dur- 
ing the life of this policy, solely through external, violent and accidental means 
(Excluding suicide or self-destruction, while sane or insane, or any attempt 
thereat). * * *” 

The assignments of error necessary to be discussed are to the effect that the 
court erred in overruling the defendant’s demurrer to the evidence, for the reason 
that the plaintiff failed to sustain the burden of proof “by showing that deceased 
came to his death directly and exclusively of all other causes, from bodily injuries 
sustained solely through external, violent and accidental means,” and that “the court 
erred in refusing to instruct the jury to return a verdict for the defendant, for 
the reason that all the evidence showed that deceased did not come to his death 
through accidental means.” In short, the issue was whether or not the insured died 
from natural causes, or as a result of an accident. 

The deceased was a signal supervisor for the Missouri, Kansas & Texas 
Railway Company. On the morning of the day of the injury, April 4, 1929, he left 
his home in Muskogee, rode on one of the Missouri, Kansas & Texas trains to 
Vinita, Okl. He left the train at Vinita at about 9:30 o’clock in the forenoon, 
deposited his luggage in the depot, and started walking on the depot platform, when 
he fell backward, striking the back of his head on the brick pavement, inflicting a 
scalp wound, from which he bled profusely. He was taken to a hospital, where the 
wound in his head was sutured. He died at about 7:16 o’clock p. m. of the same day. 
As to the cause of his death, the evidence was conflicting. 

{1, 2] The plaintiff introduced evidence of medical experts who testified, in 
effect, that, in their opinion, Everett died from a hemorrhage in the brain caused 
by the fall on the brick walk. The defendant introduced evidence of medical experts 
which supported its theory that the insured was afflicted with a pre-existing disease 
or bodily infirmity weakening an artery in his brain resulting in a cerebral hemor- 
rhage, or what is commonly known as apoplexy. By its verdict, the jury accepted 
the theory of the physicians testifying for the plaintiff. The evidence introduced on 
the part of the plaintiff was sufficient to sustain the burden of proof resting on 
plaintiff and was sufficient to justify the court in refusing to instruct a verdict for 
the defendant. The instructions to the jury are not assailed. 

In the case of Missouri State Life Ins. Co. v. Everett, 167 Okl. 350, 29 P.(2d) 
575, which was an action on a life insurance policy, the evidence was largely the 
same as in the instant case, and this court sustained the verdict and judgment in 
favor of the plaintiff. That case is controlling upon the question herein raised. 

The defendant's third contention is that “The court erred in admitting in 
evidence Exhibit Number 8 of the plaintiff, and in admitting evidence in the 
nature of answers to hypothetical questions not based upon proven facts.” 


[3-6] The exhibit introduced purported to be a plat or map of the depot 
platform upon which the deceased was injured. It was made by V. G. Hamilton, a 
long-time employee of the Missouri, Kansas & Texas Railway Company, and, while 
it was not drawn to a scale, according to the evidence of Hamilton, it was sub- 
stantially a true representation of the platform and conditions existing at that time, 
and the trial court was justified in submitting it to the jury for what it was worth. 
This exhibit and the evidence of Hamilton showed that the distance from where 
Everett was injured to the mail car where a Mr. Jones was loading mail was from 
210 to 220 feet. There was no evidence introduced to show that the blow of the 
deceased’s head striking the pavement could be heard, or was heard, this distance, 
but, over the objection of the defendant, the trial court permitted the plaintiff's 
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attorney to ask a witness, Dr. W. D. Barry, a hypothetical question containing the 
statement: “That the blow was of sufficient force that it could be heard when his 
head struck the pavement for a distance of approximately 210 feet,” and in which 
the witness was asked to say what was the reasonable cause of Everett’s death. 
The question was objected to on the ground that it assumed facts not properly 
proven, but the objection did not state or point out what facts were not properly 
proven. The question was not a proper hypothetical question, for the reason that 
there was no evidence to the effect that the blow had been heard 210 feet. How- 
ever, on redirect examination, the witness testified that he would be of the same 
opinion had the blow been heard only 40 feet. A number of other physicians, in 
response to proper hypothetical questions, testified that they arrived at the same 
conclusion as Dr. Barry. Under the circumstances here presented, the error was 
harmless. 

The judgment is affirmed. 

Osborn, V. C. J., and Bayless, Welch, and Corn, JJ., concur. 
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FIRE 


JOSE RIVERA SOLER & CO., Inc. v. UNITED FIREMEN’S INS. CO. OF 
PHILADELPHIA. No. 31. 
Argued Oct. 20, 1936. Decided Nov. 9, 1936. 
57 Supreme Court Reporter 54. 
1. PROOF OF LOSS. 


Where insured presented sworn proof of loss exceeding $35,000 and then 
recovered verdict for only $17,000, in suit on fire policy, such disparity held not 
to necessitate conclusive presumption that sworn proof of loss was fraudulent 
within policy provision for forfeiture in case of fraudulent claim, since jury’s 
finding for insured indicated that there was no fraud. 

(For other cases, see Insurance, Dec, Dig. § 553[1].) 

2. PRESUMPTION. 

Complete failure of insured, in suit on fire policy, to sustain item for which 
claim had been made in proof of loss, held not to create conclusive presumption 
of purpose to defraud within policy provision for forfeiture in case of fraudulent 
claim, where jury found for insured after being charged that dishonest claim 
with intent to defraud would render policy inoperative. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


2. IRON SAFE CLAUSE. ; ' 

Weight to be given conflicting evidence as to whether insured complied with 
provision of fire policy requiring it to keep its books securely locked in a fire- 
proof safe at night veld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

On Writ of Certiorari to the United States Circuit Court of Appeals for 
the First Circuit. ; ’ 

Action by Jose Rivera Soler & Company, Incorporated, against the United Fire- 
men’s Insurance Company of Philadelphia. To review a judgment of the Circuit 
Court of Appeals [81 F.(2d) 385] vacating a judgment of the District Court of 
Puerto Rico for the plaintiff, plaintiff brings certiorari. ; re 

Judgment of the Circuit Court of Appeals reversed, and that of the District 
Court affirmed. 

Mr. Francis H. Dexter, of San Juan, P. R., for petitioner. aie 

Messrs. Henri Brown, of San Juan, P. R., and Carroll G. Walter, of New 
York City, for respondent. 

Mr. Justice McRryNotps delivered the opinion of the’ Court. 

Kespondent, the insurance company, issued to petitioner a $30,000 fire policy 
covering certain personalty in Puerto Rico, distributed thus $15,000 on stock of mer- 
chandise, unembroidered, embroidered and in the process of being embroidered, or 
for repairs, and on cost of labor performed thereon, including, etc.; $12,000 on 
machinery of every description, etc.; $3,000 on furniture, fixtures, etc. 

After a fire petitioner presented sworn proof of loss exceeding $35,000 and 
demanding payment of the full amount of the policy. This was refused. It then 
brought this action in the District Court of the United States for Puerto Rico to 
recover the sum demanded with interest. Claiming that the assured had acted 
fraudulently and had failed to comply with specified conditions, the company denied 
any liability. There was a verdict for $17,000 plus interest; an appropriate judg- 
ment followed. A bill of exceptions also ten assignments of error were filed, and 
the cause went to the Circuit Court of Appeals, First Circuit. 81 F.(2d) 385. 

That court, having heard the matter, affirmed the challenged judgment, May 25, 
1935 |77 F.(2d) 891, 892]. The supporting opinion of that date states: “The 
defenses now relied upon rest upon breaches of what are commonly referred to as 
‘conditions subsequent’; the real defense being that the plaintiff's claim was 
essentially fraudulent. The provisions of the policy relied on in defense are the 
so-called ‘Iron Safe’ clause and condition 12.” 


The “Iron Safe” clause requires the assured to keep “a complete itemized 
inventory of stock on hand,” and “a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales and 
shipments”; also that these shall be “securely locked in a fireproof safe at night, 
etc. 
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Condition 12 provides: “If the claim be in any respect fraudulent, or if any 
false declaration be made or used in support thereof, or if any fraudulent means 
or devices are used by the Insured or anyone acting on his behalf to obtain any 
benefit under this policy; * * * all benefit under this policy shall be forfeited.” 

The first seven assignments, relating to the failure of the trial judge to direct 
a verdict, also Nos. 8 and 9, were overruled. 

The eighth assignment assailed the refusal to instruct that no evidence tended 
to support the $2,524.50 item for cost of labor found in the proof of loss; the 
ninth challenged the failure to instruct that there was nothing from which the jury 
could determine the market value of certain merchandise said to have been sold to 
the assured by its president. 

Concerning the tenth assignment the court said: “The value of the destroyed 
property as claimed by the plaintiff was about $34,000. The jury’s verdict was for 
$17,000. The defendant contends that the verdict, fixing the value of the property 
at only about one half of what was claimed in the proof of loss, established as a 
matter of law that there was fraudulent overvaluation by the plaintiff in the proof 
of loss. Obviously, this question could not arise until after the verdict; it amounts 
to a contention that the verdict in favor of the plaintiff was inconsistent and con- 
tradictory to the finding on damages. Questions of this character should be 
presented in the first instance to the trial judge. He has never passed upon this 
point. No ruling of his upon it was excepted to; no exception relating to it 
appears in the record. We cannot consider it.” 


A rehearing was granted. A second judgment followed [January 7, 1936, 81 
F.(2d) 385, 388] which vacated the earlier one and remanded the cause to the trial 
court “with directions to enter an order in arrest of judgment, with costs to the 
appellant in both courts.” An opinion from which the judge who wrote the original 
one dissented, pointed out the reasons for the action taken. This considered: only 
the tenth assignment of error and the one based upon failure to direct a verdict 
because no evidence tended to support the $2,524.50 item for “Labor on goods in 
process.” Assignments based upon alleged violations of the “Iron Safe” clause 
were not discussed. 


The court said: “Under the tenth assignment it is contended that the verdict 
and judgment are contrary to law; that the amount of the loss fixed by the verdict is 
so inconsistent with the proof of loss and the provisions of the policy, both of which 
are made a part of the pleadings, as to show that the plaintiff’s sworn proof of loss 
was fraudulent as a matter of law.” “Bills of exception are necessary to preserve 
exceptions to rulings made in the progress of the trial, but errors appearing on the 
face of the record proper need not be so preserved. In the court below the defend- 
ant could have made a motion in arrest of judgment, but no such motion was neces- 
sary.” “In considering the question raised by the tenth assignment, the evidence 
introduced at the trial and brought here by bill of exceptions is not to be considered, 
for thatas no part of the record proper. The inquiry is confined to such matters 
as appear in fhe record proper. That record in this case includes the complaint, 
proof of loss and the policy (which are included in the complaint), the verdict, and 
judgment.” “It is perfectly plain that the verdict of the jury is entirely inconsistent 
with the allegations of the complaint and the proof of loss, and we think this 
disparity of nearly $19,000 shows on its face and as a matter of law that the 
sworn proof of loss was fraudulent and, if so, then under the twelfth condition of 
the policy, all benefit thereunder was forfeited. The verdict should have been 
either for nothing or in the neighborhood of $30,000.” 

Also: “Under the motion for a directed verdict the evidence introduced at the 
trial and included in the bill of exceptions is open for consideration. There is no 
evidence in the case, and counsel for the plaintiff has pointed out none, though 
requested to do so, showing that the cost of labor ‘on goods in process’ was $2,524.50, 
as stated in the sworn proof of loss. The only evidence in the record relating to 
that subject is that given by Soler himself (president of the plaintiff company), 
where he states that the sum of $2,524.50 was the contract price which the company 
was to receive for manufacturing the goods of others. If the statement in the 
proof of loss, to which Soler made oath, did not represent the cost of labor, but 
Was the contract price which the plaintiff was to receive from others for whom 
goods were being manufactured, no other conclusion can reasonably be drawn 
than that the statement in the proof of loss was knowingly made for the purpose of 
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getting money from the insurance company that the plaintiff was not entitled to and 
was fraudulent, and, under condition 12 of the policy, deprived the plaintiff of its 
benefits. Soler was the president of the plaintiff company and made oath to the 
proof of loss.” 

The second opinion holds in effect that fraud by the plaintiffs conclusively 
appears on the face of the record without giving consideration to any evidence; 
also that fraud on its part with respect to the item “Labor on goods in process” 
included in the proof of loss so clearly appeared from the evidence that the 
defendant was entitled to a directed verdict. 

{1] We cannot accept the view that a conclusive presumption of fraud arose 
because the verdict was far less than the amount stated in the proof of loss. If the 
bill of exceptions be disregarded, we must assume the jury was properly instructed 
—were told that condition 12 required a verdict for the insurer “if the claim be in 
any respect fraudulent.” The finding for the assured indicates that they discovered 
no fraud. Policyholders may present inaccurate proofs of loss without conscious 
dishonesty or intent to defraud; different views of values are common; memory is 
faulty; insurance company and assured often entertain widely different views con- 
cerning the policy; and evidence cannot always be produced to establish something 
declared to be true in entire good faith. 

[2] For like reasons we cannot say the trial judge, even if he thought there 
was complete failure to sustain the item for “Labor on goods in process,” should 
have ruled that this alone was enough to show fraud and required a directed verdict 
for the company. Condition No. 12 was read to the jury and declared to be “legal 
and part of the conditions of the contract.” He also charged clearly enough that 
any dishonest claim made with intent to defraud would render the policy inoperative. 
Nevertheless the jury found for the assured. In these circumstances we cannot 
say there was a conclusive presumption of purpose to defraud. 

[3] Although the court below, in its first opinion, clearly overruled assignments 
based upon the “Iron Safe” clause and said nothing about them in the second, 
counsel insist that they are before us and adequate to support the questioned 
judgment. If, in the circumstances, they can be considered at all, it is enough to 
say that the jury was well instructed concerning the necessity of complying with 
that clause: the verdict negatives the notion of fraud. There was conflicting 
evidence; the weight to be given this was for them to determine. 

The judgment of the Circuit Court of Appeals must be reversed. We find no 
material error in the action of the District Court, and its judgment is affirmed. 


JOHN CONLON COAL CO. v. ROCHESTER AMERICAN INS. CO., 
NEW YORK. No. 3419. 
District Court, M. D. Pennsylvania. July 19, 1935. 
16 Federal Supplement 91. 
1. VACANCY. 

Where coal breaker contained all machinery and equipment necessary to oper- 
ation, and was ready for immediate use and watchmen were in breaker each day 
and each night and breaker was visited each day by insured’s employees, breaker 
which was not in operation held not “vacant” within fire policy provision that policy 
would not cover breaker if it was “vacant” more than 40 days. 

“Vacant” means without contents, not filled; empty. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

3. VACANCY. ; 

In action on fire policy covering coal breaker which contained clause rendering 
policy ineffective if breaker should remain vacant more than 40 days, evidence held 
to show that breaker did not remain idle for longer period than occasion required, 
and in contemplation of parties to insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Action by the John Conlon Coal Company against the Rochester American 
Insurance Company, New York. Verdict for the plaintiff, and the defendant filed 
a motion for new trial. On rule to show cause why new trial should not be 
granted. ‘ 

Rule to show cause discharged, and judgment directed to be entered on verdict. 

Leo W. White, of Pittston, Pa., for plaintiff. 
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Frank P. Slattery and Bedford, Jones, McGuigan & Waller, all of Wilkes- 
Barre, Pa., for defendant. 

Watson, District Judge. 

The plaintiff sued the defendant to recover a sum of money which it claimed 
to be due it under a certain policy of fire insurance issued by the defendant to the 
plaintiff covering plaintiff's coal breaker building and machinery and other personal 
property contained therein. 

The case was tried before the court and a jury. When the evidence was all in 
and both sides had rested, each party moved for a directed verdict. The court 
directed a verdict for the plaintiff in the sum of $4,600, with interest from February 
9, 1932, or a total of $5,208.40. The defendant filed a motion for a new trial. A 
rule to show cause was granted, and this rule is now before the court for disposi- 
tion. 

The reasons assigned by the defendant in spport of its motion for a new trial 
are: (1) That the directed verdict was against the law; (2) that the directed ver- 
dict was against the evidence. 

The policy of insurance provides, inter alia, as follows: “Unless otherwise pro- 
vided by agreement in writing added hereto, this company shall not be liable for 
loss or damage occurring,— (f) while a described building whether intended for 
occupancy by owner or tenant, is vacant or unoccupied beyond a period of ten days. 
** *" An agreement in typewriting attached to the policy contains, inter alia, 
the following provisions: “Privileges Granted :— * * * to remain vacant not exceed- 
ing thirty (30) days in any one policy year after the period permitted for vacancy 
in the policy contract; to stand idle as occasion may require.’ 

The defendant contends that the breaker was vacant for more than the forty 
days permitted by the printed and typewritten stipulations and conditions in the 
policy, and that the breaker was unoccupied for more than the ten days permitted 
by the printed stipulations and conditions in the policy. 

[1] The uncontradicted testimony was that from February 25, 1932, when the 
term of one year covered by the policy commenced to run, until July 11, 1932, the 
date when the fire occurred, the plaintiff's breaker contained all the machinery and 
equipment necessary to its operation, and was fully equipped and ready for imme- 
diate use. Vacant means without contents, not filled; empty. Webster's New 
International Dictionary, 1932. Jelin v. Home Insurance Co. (C. C. A.) 72 F.(2d) 
326. It could be found from the evidence that the plaintiff’s breaker was not 
vacant at any time between the dates referred to. 

[2] It has been held that a dwelling house is unoccupied when there is not 
habitually the presence of human beings, but it cannot be held that a breaker is 
intended to be lived or dwelt in. In determining what the contract means, the 
circumstances surounding the making of and affecting the subject-matter to which 
it relates should be taken into consideration. The word unoccupied should be con- 
strued with reference to the nature and character of the building, the purposes for 
which it was designed, and the uses contemplated by the parties. It cannot be 
contended that a church is unoccupied because services are held therein only on 
Sunday, or that a school is unoccupied because school sessions are not held therein 
during school vacation. The uncontradicted evidence was that the breaker con- 
tained intact all the machinery and equipment necessary for its operation, was kept 
prepared at all times for immediate use; that there was a watchman in the breaker 
every day and every night; that the breaker was visited several times each day by 
the plaintiff's manager and other employees. It is common knowledge in the 
anthracite regions that breakers are shut down for long periods of time because of 
lack of orders for anthracite coal. . 

It could not be found from the evidence that the breaker was abandoned, but 
it could be found from the uncontradicted evidence that it was being used for the 
practical purpose of keeping the machinery in proper condition for immediate use 
for the preparation of coal when market conditions warranted the operation of the 
breaker. It has been held that, in order to show occupancy of a building used for 

manufacturing purposes, it is sufficient to show some practical use of the property. 
Halpin vy. Phenix Insurance Company, 118 N. Y. 165, 23 N. E. 482. The defendant 
contends that a proper interpretation of the policy is that the breaker, in order to be 
occupied should of necessity be operated, and that when it was not operated, that 
is, when it was idle, it was unoccupied. It is apparent that this is not a proper 
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interpretation when we consider the provisions of the policy permitting the insured 
premises to stand idle without limit as to time. The interpretation contended for 
by the defendant is repugnant to and in conflict with the expressed permission for 
idleness. 

My conclusion is, that there was evidence in the case from which it could be 
found that the breaker was occupied at all times between the dates referred to. 

[3] The defendant further contends that the breaker remained idle for a longer 
period than occasion required. The uncontradicted testimony is that the breaker 
was not operated at the time the policy was issued, and that it was not operated for 
a considerable period prior thereto, and that it was not operated at any time while 
the policy was in force. The uncontradicted evidence is that at all times when 
the breaker was idle, or not being operated, the plaintiff had no orders or market 
for coal. In my opinion, such a condition was contemplated by the parties when 
the insurance policy was issued, and the permission given to the plaintiff was to have 
the breaker remain idle when there was no occasion to operate it because of lack 
of orders for coal. It was within the power of the insurance company, if it meant 
otherwise, to say so in plain terms. Not having done so, it must accept the 
consequences resulting from the rule that the doubt, for which its own lack of 
clearness was responsible, must be resolved against it. 

[4] “When each party asks the court to instruct a verdict in his favor, it is 
equivalent to a request for a finding of facts, and if the court directs the jury to 
find a verdict for one of them, both are concluded on the finding of facts.” Beuttell 
v. Magone, 157 U. S. 154, 15 S. Ct. 566, 39 L. Ed. 654. 

The direction of the verdict for the plaintiff was proper, and a new trial should 
be refused. 

Now, July 19, 1935, the rule to show cause why a new trial should not be 
granted is discharged, and a new trial is refused. Judgment is directed to be entered 
on the verdict. 


JOHN CONLON COAL CO. v. WESTCHESTER FIRE INS. CO. OF 
NEW YORK. No. 3420. 
District Court, M. D. Pennsylvania. Sept. 1, 1936. 
16 Federal Supplement 93. 
3. VACANCY. 

Where coal breaker contained all machinery and equipment necessary to its 
operation and was ready for immediate use, and watchmen were in breaker each 
day and each night and breaker was visited daily by insured’s employees, breaker 
which was not in operation held not “vacant” within fire policy provision that 
policy would not cover breaker if it was unoccupied more than 40 days. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

4. TOTAL LOSS. 

In suit on fire policy for loss of coal breaker which was completely destroyed 
by fire, proof of loss in writing held unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

5. PROOF OF LOSS. 

In suit on fire policy insuring coal breaker, where there was evidence of 
insurer’s denial of liability within 60 days after fire, and evidence that detailed state- 
ment of loss was furnished insurer’s adjuster, whether proofs of loss as required 
by policy were waived by insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. AGENCY. 

Fact that fire policy insuring coal breakers was delivered to insured by agent 
of insurer, who was also director and stockholder of insured, did not render 
policy void where agent’s relation to insured was disclosed to insurer which urged 
agent to obtain part of insurance carried by insured for insurer. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

9. AGENCY. 

Where insurer with knowledge that its agent was director and stockholder 0! 

insured acquiesced in insurance agreement executed by agent whereby coal breakers 
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were insured against fire, insurer ratified insurance agreement and could not deny 
liability under policy on ground agent represented two principals. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

10. VALUE. 

In action on fire policy where value of property destroyed is in issue, any com- 
petent evidence, either direct or circumstantial, is admissible which tends to show 
such value, but evidence is not admissible as to condition or value of property at 
remote period unless it is shown to be same as at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 66f.) 

11. DAMAGES. 

In action on fire policy covering coal breaker, testimony of insured’s witness ~ 
as to value of breaker and its contents two years before fire held proper proof of 
damages in view of evidence showing machinery in breaker had been kept greased 
and in readiness to operate. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

12. VALUE. 

In action on fire policy covering coal breaker, refusal to allow insurer to intro- 
duce insured’s corporate tax return, and to allow general manager of insured on 
cross-examination to testify as to what proportion of value stated in tax return 
insured put on destroyed property, held not error where return contained no valua- 
tion which could be identified as applicable to breaker destroyed by fire, and general 
manager was not shown to have knowledge of method of compiling return or of 
values of assets set forth therein. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

14. INTEREST. 

In action on fire policy, interest may be allowed to date of loss where there is no 
provision in policy extending or otherwise fixing time for payment, or where, 
although there is such provision, it has been waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

15. INTEREST. 

In action on fire policy covering coal breaker, where insurer denied in toto its 
liability for loss of breaker, insurer held not entitled to benefit of provisions in 
policy giving 60 days for adjustment and payment of loss, and hence insured could 
recover interest from date of fire. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Suit by the John Conlon Coal Company against the Westchester Fire Insurance 
Company of New York. A verdict was directed for the plaintiff, and the defendant 
fled a motion for a new trial. On defendant’s rule to show cause why new trial 
should not be granted. 

Rule discharged, new trial refused, and judgment directed to be entered on the 
verdict. 

Leo W. White and Kenneth J. English, both of Pittston, Pa., for plaintiff. 

Bedford, Jones, McGuigan & Waller, of Wilkes-Barre, Pa., and H. M. Schell, 

Philadelphia, Pa., for defendant. 

Watson, District Judge. 

The Westchester Fire Insurance Company of New York, the defendant, issued 
a policy of fire insurance for $10,000 to the John Conlon Coal Company, the plain- 
tiff, insuring a certain coal breaker, building, machinery, etc., belonging to the 
plaintiff located at Hudson, Luzerne county, Pa. The property was destroyed by 
hre on July 11, 1932, but defendant refused to pay any part of the loss; hence this 
Suit. 

\t the trial, a verdict was directed for the plaintiff in the sum of $11,254.67, 
being $9,200, with interest from July 11, 1932. The defendant filed a motion for a 
new trial. A rule to show cause was granted, which rule is now before the court 
lor disposition. 

The contention of the defendant is that the court erred in directing a verdict for 
the plaintiff for the following reasons : 


(1) The property was unoccupied for a greater period of time than allowed 
by the policy contract. 
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(2) The plaintiff had failed to comply with the terms and conditions of the 
policy and furnish a proof of loss in writing within 60 days. 

(3) The contract was void as against public policy, because, at the time of the 
issuance of the policy, Paul J. Conlon, the writing agent, was likewise a director 
and stockholder of the plaintiff company. 

(4) There was no proper evidence of the extent of the damage to the colliery 
by the fire, by reason of the fact that the expert called by the plaintiff predicated 
his testimony upon an examination of the colliery made two years before the fire 
occurred, and, when the defendant endeavored to cross-examine one of the officers 
of the plaintiff company on the capital stock reports made by the John Conlon 
Coal Company to the commonwealth of Pennsylvania, wherein certain values were 
set forth with reference to buildings and land owned by the John Conlon Coal 
Company, in order to endeavor to elicit from that officer the value at which this 
particular colliery was carried upon the books of the company, the court refused 
to permit the defendant to do so. 

[5] The plaintiff was entitled to interest only from the date of the verdict, for 
the reason that damages recovered under a contract of insurance are in their 
nature unliquidated. 

I shall discuss the questions raised by these reasons in the order mentioned 
above. 

The policy provides, inter alia, as follows: “Unless otherwise provided by 
agreement in writing added hereto, this company shall not be liable for loss or 
damage occurring—(f) while a described building whether intended for occupancy 
by owner or tenant, is vacant or unoccupied beyond a period of ten days. * * *” 
An agreement in typewriting attached to the policy contains inter alia the follow- 
ing provision: “Privileges Granted.— * * * to remain vacant not exceeding thirty 
(30) days in any one policy year after the period permitted for vacancy in the 
policy contract; to stand idle as occasion may require.” 

[1, 2] It has been held that a dwelling house is unoccupied when there is not 
habitually the presence of human beings, but it cannot be held that a breaker 1s 
intended to be lived or dwelt in. In determining what the contract means, the 
circumstances surrounding the making of and affecting the subject-matter to which 
it relates should be taken into consideration. The word unoccupied should be con- 
strued with reference to the nature and character of the building, the purposes 
for which it was designed, and the uses contemplated by the parties. It cannot be 
contended that a church is unoccupied because services are held therein only on 
Sunday, or that a school is unoccupied because school sessions are-not held therein 
during school vacation. The uncontradicted evidence was that the breaker con- 
tained intact all the machinery and equipment necessary for its operation, was kept 
prepared at all times for immediate use; that there was a watchman in the breaker 
every day and every night; that the breaker was visited several times each day by 
the plaintiff's manager and other employees. It is common knowledge in the 
anthracite regions that breakers are shut down for long periods of time because of 
lack of orders for anthracite coal. 

[3] It could not be found from the evidence that the breaker was abandoned, 
but it could be found from the uncontradicted evidence that it was being used for 
the practical purpose of keeping the machinery in proper condition for immediate 
use for the preparation of coal when market conditions warranted the operation of 
the breaker. It has been held that, in order to show occupancy of a building used 
for manufacturing purposes, it is sufficient to show some practical use of the 
property. Halpin v. Phenix Insurance Company, 118 N. Y. 165, 23 N. E. 482. The 
defendant contends that a proper interpretation of the policy is that the breaker, 
in order to be occupied, should of necessity be operated, and that when it was not 
operated, that is, when it was idle, it was unoccupied. It is apparent that this is not 
a proper interpretation when we consider the provisions of the policy permitting 
the insured premises to stand idle without limit as to time. The interpretation 
contended for by the defendant is repugnant to and in conflict with the expressed 
permission for idleness. My conclusion is that there was evidence in the case from 
which it could be found that the breaker was occupied at all times between the date 
of the policy and the fire. John Conlon Coal Company v. Rochester American 


Insurance Company of New York (D. C., 16 F. Supp. 91. 
[4, 5] The uncontradicted evidence shows that the breaker was completely 
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destroyed by the fire. Under such circumstances, it is well settled that it is not 
necessary in order to recover to furnish a proof of loss in writing. Cara v. Newark 
Fire Insurance Co., 312 Pa. 489, 167 A. 356. There was evidence of a denial of 
liability by the company within 60 days after the fire, and there was evidence that a 
detailed statement of the loss had been furnished defendant’s adjuster; and there 
was also evidence of other facts which made the question as to whether proofs of 
loss were waived a question for the jury to decide. Globe & Rutgers Fire Insurance 
Co. v. Stallard (C. C. A.) 68 F.(2d) 237. 

[6-8] The policy was countersigned and delivered to the John Conlon Coal 
Company by Paul J. Conlon, writing agent of the defendant company, who at the 
same time, was a director and stockholder of the John Conlon Coal Company. The 
defendant contends that, for this reason, the contract was void as against public 
policy, and that notice to the defendant company of such dual agency would be 
ineffective in law unless there was an acknowledgment of such a notice by a rider 
attached to the policy. Paul J. Conlon’s relation to the John Conlon Coal Company 
was not concealed from G. F. Haertrich, special agent of the defendant. On the 
contrary, Paul J. Conlon fully explained his connection with and relation to the 
John Conlon Coal Company in his negotiations with G. F. Haertrich, which 
resulted in Paul J. Conlon’s consent to become an agent of the defendant. At the 
time of the negotiations between Paul J. Conlon and G. F. Haertrich, and at various 
times during seven years which followed, G. F. Haertrich urged Paul J. Conlon to 
favor the defendant with a share of the insurance upon the property of the John 
Conlon Coal Company. Of course, on the principle that “no man can serve two 
masters,” an agent cannot act as such for both parties to a transaction, where the 
skill and judgment which he should exercise for the one might conflict with the 
skill and judgment which he should exercise for the other. But this rule has no 
application where the duties of the agent to the two principals are of such a nature 
that there can be no conflict between his duty or loyalty to the one and his duty or 
loyalty to the other. Rossi v. Firemen’s Insurance Company, 310 Pa. 242, 165 A. 
16. In the situation, as presented by the facts in this case, it cannot successfully 
be contended that there was any conflict between Paul J. Conlon’s duty to the plain- 
tiff and his duty to the defendant. The fact that an agent has acted for both 
parties in the making of a contract cannot have the effect of invalidating the agree- 
ment so made, when both principals, with full knowledge of the material facts, 
consented to the double agency. Such consent clearly appears in the evidence in this 
case. It was clearly shown by the course of the dealing between Paul J. Conlon and 
G. F. Haertrich over a period of seven years, and certainly was sufficient to sup- 
port a finding to that effect. The testimony of Paul J. Conlon, the agent, relat- 
ing to the agreement with Haertrich, the special agent of the defendant company, 
does not appear to have been directly contradicted. 

|9] I am of opinion that the defendant company has ratified the agreement 
which it now objects to. Haertrich entered into an agreement with Paul J. Conlon. 
The defendant company had knowledge of it, and acquiesced in it. It cannot at 
this time successfully dispute its liability on the policy in question. The evidence 
was sufficient to support a finding that the company had knowledge of, consented to, 
and ratified the act of Paul J. Conlon in insuring property in which he was 
financially interested. 

|10] Where the value of the property injured or destroyed is in issue, any com- 
petent evidence either direct or circumstantial is admissible, which tends to show 
such value. 26 Corpus Juris, 535. But evidence is not admissible as to the condi- 
tion or value of the property at a remote period unless it is shown to be the same 
as at the time of the fire. 26 Corpus Juris, 536. 


_{11] The testimony as to damages consisted of the testimony of Edward P. 
Reilly, plaintiff's witness, who had been a breaker builder for 38 years. He testi- 
fied that he visited the property covered by the policy about two years before the 
fire; that he made a sketch of the breaker and its contents; and as to the values 
oi the breaker and its contents as of the time he made the sketch. Wm. R. Con- 
lon, the general manager and a director of the John Conlon Coal Company, testi- 
fied that there had been no change in the condition of the breaker building and con- 
tents from the time Edward P. Reilly made the inspection and sketch of the 
breaker and its contents up to the time of the fire; and that the machinery in the 


breaker had been kept greased and in readiness to operate. 
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In my opinion, the plaintiff properly proved the damages sustained. The evi- 
dence of value of the property destroyed was not too indefinite or too remote from 
the date of the fire. 

{12] The court did not err in refusing to allow the defendant to introduce in 
evidence the 1931 corporate tax return of the plaintiff, or in refusing to allow Wm. 
Rk. Conlon, general manager and a director of the plaintiff company to testify as to 
what proportion of the value stated in the tax return the plaintiff put upon the 
destroyed property. Wm. R. Conlon had been called by the defendant as for cross- 
examination. The tax return was not signed by the witness, Wm. R. Conlon, nor 
was he preliminarily qualified by counsel as having knowledge of the method of the 
compiling of this report or of the values of the assets set forth therein. Such 
knowledge on the part of the witness was not shown, and his testimony with 
reference to the return was, therefore, incompetent. Furthermore, the report con- 
tained no valuation which could be identified as applicable to this coal breaker and 
contents destroyed by the fire, and, accordingly, had no value as evidence. The 
return showed a bulk item of mining buildings, and a bulk item of mining equip- 
ment, and the evidence showed that the plaintiff company owned two other coal 
properties, upon at least one of which there was a coal breaker, other mining 
buildings, and other mining equipment in addition to the breaker and equipment 
covered by the policy in suit. 

[13-15] It is the general rule that interest is not allowed on unliquidated 
damages. There are cases, however, in which it has been held that interest is 
allowable on unliquidated damages in cases where by mere computation the amount 
due and the time when it should have been paid can be determined, as in this case. 
Dowagiac Mfg. Co. v. Deere & Webber Co. (C. C. A.) 284 F. 331. Interest may 
be allowed from the date of the loss, where there is no provision in the policy 
extending or otherwise fixing the time for payment, or where, although where there 
is such a provision, it has been waived by insurer. 26 Corpus Juris, 576. Western 
& A. Pipe Lines v. Home Ins. Co., 145 Pa, 346, 22 A. 665, 27 Am. St. Rep. 703. 
The insurance company denied in toto its liability for the loss of the breaker and 
property destroyed. It was, therefore, not entitled to the benefit of the provision 
in the policy 60 days for the adjustment and payment of the loss. The plain- 
tiff had the right to recover interest from the defendant from the date of the fire. 

[16] When the evidence was all in and both sides had rested, each party moved 
for a directed verdict. 

“When each party asks the court to instruct a verdict in his favor, it is equiv- 
alent to a request for a finding of facts, and if the court directs the jury to find a 
verdict for one of them, both are concluded on the finding of facts.” Beuttell v. 
Magone, 157 U. S. 154, 15 S. Ct. 566, 39 L. Ed. 654. 

I have considered the testimony in the case and the rulings complained of, and 
I am satisfied that the court committed no prejudicial error. 

The direction of a verdict for the plaintiff was proper, and a new trial should 
be refused. 

Now, September 1, 1936, the rule to show cause why a new trial should not be 
granted is discharged, and a new trial is refused. Judgment is directed to be 
entered on the verdict. 


NATIONAL UNION FIRE INS. CO., PITTSBURGH, PA. v. EPSTEIN et ux. 
No. 3688. 
Supreme Court of Arizona. Nov. 2, 1936. 
61 Pacific Reporter (2d) 1010, 
1. TRANSFER. 

Fire policy is contract whose terms govern any action brought on it and is in Jts 
nature a personal agreement insuring not property but owner against loss or 
damage by fire, and hence cannot be changed after issuance by substituting one 
who later purchases property for insured named in policy, except upon insurer's 
consent. 

(For other cases, see Insurance, Dec. Dig. § 207{1].) 

2. ADMISSION. 


Insurer could not admit liability on fire policy in any sum and by so doing 
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limit obligations thereunder, since, if liable at all, insurer was liable for full 
amount of loss up to extent of policy. 


(For other cases, see Insurance, Dec. Dig. § 391.) 
3. SETTLEMENT. 

Where insurer settled claim under fire policy with father, who was named as 
insured and vendor in policy, knowing that title to property was in son, ignoring 
rights of vendees who had purchased insurance, and knowing that insurance was 
payable to vendor and vendees according to respective interests in property, vendees 
held entitled to recover full amount of policy, in view of evidence that actual 
loss was greater than amount of settlement and amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

4. PENALTY. 

Imposing statutory penalty on insurer for failure to pay loss under fire policy 
to vendees of insured property /ie/d not error, where insurer disregarded vendees’ 
rights by making settlement with vendor’s father,’ who was named as insured and 
vendor in policy for less than actual loss, knowing that father did not own property. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. ATTORNEY’S FEE. 

Attorney’s fee of $472.50 awarded to vendees of insured property in action on 
fire policy held reasonable where insurer, disregarding vendees’ known rights, 
attempted to settle actual loss, which exceeded amount of policy of $2,500, for 
$1,750 with vendor’s father, who was named as insured and vendor in policy, 
knowing that father did not own property. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from Superior Court, Maricopa County; G. A. Rodgers, Judge. 

\ction by E. E. Epstein and Mary Epstein, his wife, against the National Union 
Fire Insurance Company, Pittsburgh, Pa. From a judgment for plaintiffs, and from 
an order denying its motion for a new trial, defendant appeals. 

\firmed. 

Frazier & Perry and Isaac Eastvold, all of Phcenix, and Charles E. McDaniel, 
of Prescott, for appellant. 

John C. Lee, of Pheenix, for appellees. 

McAuister, Judge. 


This is an appeal by the National Union Fire Insurance Company, Pittsburgh, 


Pa., from a judgment in favor of E. E. and Mary Epstein upon a policy of fire 
insurance and from an order denying its motion for a new trial. 

The facts shown by the record are substantially these: On October 4, 1926, 
Mary and E. E. Epstein purchased from M. H. Baskin, Jr., under a contract of 
sale for a consideration of $4,500, a small tract of land north of Pheenix upon which 
was located a dwelling house. $750 of this amount was paid down and the balance 
of $3,750 was to be discharged in monthly installments of $35. On November 4, 
1930, M. H. Baskin, Sr., and E. E. Epstein went to the Phoenix office of the defendant 
National Union Fire Insurance Company, Pittsburgh, Pa., hereinafter called the 
company, and applied for a policy of fire insurance on the dwelling house situated 
on this property. They asked the agent, F. S. Henrich, if he would cover the 
dwelling house of Epstein with a policy in the sum of $2,500 and, being familiar 
with it, he said he would. Thereupon Henrich inquired, “Who is the title to this 
property in?” and Baskin, Sr., replied that it was in him. The agent then said, 

‘There will be a contract of sale clause to Mr. Epstein,” and to this Baskin replied, 
“That is right.” A policy covering the dwelling in the sum of $2,500 for a period 
of three years was then written and E. E. Epstein paid the premium of $46.50. 
It contained, among other things, the following provision: 


“National Union Fire Insurance Company 
Pittsburgh, Pa. 
“(Incorporated Feb. 14.—1901) 
“Amount $2,500.00 Rate 1.86 Premium $46.50 
“In Consideration of the Stipulations Herein “oN and of Forty Six and 
50/100 Dollars Premium Does Insure M. H. Baskin, Sr., for the term of Three 
Years from the 4th day of November 1930 at noon to ‘the 4 4th day of November 
1933 at noon against all direct loss or damage by fire, except as hereinafter provided, 
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to an amount not exceeding Two thousand Five Hundred and no/100 Dollars to 
the following described property while located and contained as described herein, 
an not elsewhere, to-wit: * * * 

“It is understood that E. E. and Mary Epstein (hereinafter termed Vendee) has 
an interest in the within described property by virtue of contract of sale from M. H, 
Baskin, Sr., (hereinafter termed Vendor). 

“If loss under this policy be payable to a mortgagee, trustee or beneficiary 
under deed of trust, the proceeds of this policy shall be first applied to the payment 
of such payee’s interest, and the balance, if any, subject to all the terms and con- 
ditions of this policy, shall be payable to said vendor and/or said vendee in the 
manner hereinafter provided in paragraphs designated ‘First’ and ‘Second’ hereof. 
If this policy be not payable to a mortgagee, trustee, or beneficiary under deed of 
trust, the proceeds of this policy, subject to all its terms and conditions, shall be 
payable to said vendor and/or said vendee as follows: 

“First: To said Vendor, to an amount not exceeding the balance unpaid, at the 
time of loss, upon the contract of sale above referred to; and 

“Second: The balance, if any, to said Vendee. 

“Provided always. * * *” 

On June 19, 1933, the dwelling was completely destroyed by fire, the Epsteins 
then owing $2,640.46 on their contract. On July 28th thereafter M. H. Baskin, Sr., 
filed with the company a “Sworn Statement in Proof of Loss” in which he stated, 
among other things, that his interest in the property was sole and unconditional 
ownership, no other person having any interest therein except it was subject to a 
mortgage in his favor in the amount of $4,000, payable $35 monthly; that since the 
issuance of the policy there had been no assignment thereof or any change of 
ownership of the property described or of his, the insured’s interest therein “except; 
legal and record title in name of Mortimer H. Baskin, Jr.”; that the value of the 
building at the time of the fire was $1,750 and that this, being the amount of loss, 
was the sum claimed by him under the policy. ‘ 

About three weeks later, or on August 17, 1933, the Epsteins executed and filed 
with the company a “Proof of Loss” in which they stated, among other things, that 
the dwelling house was totally destroyed by fire; that the cash value of the building 
at the time was $2.500 and this, being the actual loss, was the sum claimed by them 
under the policy; that they understood M. H. Baskin, Sr., had theretofore filed proof 
of loss for a smaller amount but that they objected to settlement under the policy for 
a sum less than $2,500; that since the policy was issued there had been no transfer 
or encumbrance of the property or any change in the title “except as above stated, 
M. H. Baskin, Sr., (vendor).” 

The parties were unable to agree on the amount of loss and upon the suggestion 
of the company that an appraisal of the property be had, the respective parties 
selected appraisers but they were unable to agree on an umpire, so at the suggestion 
of the plaintiffs, one was appointed by a judge of the superior court of Maricopa 
county. For some reason, however, not material here, the appraisal failed and on 
January 29, 1934, the Epsteins commenced an action against the company on the 
policy and made M. H. Baskin, Sr., a defendant, the complaint referring to him as 
the vendor of the property and the assured named in the policy. Before trial, 
however, and on May 11, 1934, the Epsteins paid M. H. Baskin, Jr., the amount 
remaining due under the contract of sale and received a deed to the premises. 

M. H. Baskin, Sr., and the company agreed that $1,750 was the extent of the 
loss and on September 19, 1934, the latter deposited this sum in court. It was later, 
on motion of the plaintiffs, released to them by the court. 


In their original complaint the plaintiffs had alleged that the company had 
insured M. H. Baskin, Sr., and themselves against loss of the dwelling house by 
fire, they being the vendor and vendees of the property respectively, and to this 
pleading the defendant, after demurring generally and specially, interposed a plea 
in abatement and an answer in which it alleged that at the time of the fire the inter- 
est of M. H. Baskin, Sr., in the premises exceeded $2,500; that he and the company 
agreed that the loss was $1,750; that the company had been able and ready at a!l 
times to pay this and M. H. Baskin, Sr., willing to accept it; that under the terms 
of the policy the plaintiffs had no interest in its proceeds until the interest of M. H. 
Baskin, Sr., in the property had been reduced to less than $2,500. 

In subsequently filed pleadings the plaintiffs alleged that they had purchased the 
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property from M. H. Baskin, Jr., and taken out the policy of insurance to secure 
him for the purchase price; that he and they each had an interest in the property 
at the time of the fire, his interest being in the sum of $2,640.46, but that they had 
since paid him this sum which was the balance of the purchase price, that M. H. 
Baskin, Sr., had at no time after the purchase of the property by plaintiffs any inter- 
est whatever in either the property or the proceeds of the policy. They asked for 
the full amount of the policy, 15% penalty for failure to pay loss, as provided by 
statute, and an attorney’s fee of $500. 

At the trial which was had before the court sitting without a jury evidence was 
introduced by the plaintiffs showing that after they purchased the property and 
prior to the issuance of the policy they put $1,100 in improvements on the dwelling 
house and that its value at the time of the fire was at least $2,800, the testimony of 
some of the witnesses placing it at $3,300. The court rendered judgment in favor 
of the plaintiffs for the full amount of the policy, penalties and an attorney’s fee of 
$472.50, and it is from this judgment and the denial of its motion for a new trial 
that the company appeals. 

A number of assignments have been made and some ten propositions of law set 
forth to support them, but it is unnecessary to discuss these separately. The appeal 
rests largely on one basic propostion and that it the contention that when appellees 
purchased the insurance policy they concealed from and misrepresented to the 
appellant a material fact, namely, that M. H. Baskin, Jr., and not M. H. Baskin, Sr., 
was the owner and vendor of the property. The position of appellant is that under 
the following provision of the policy the failure to give the company this informa- 
tion at that time amounted to a concealment or misrepresentation of a material 
fact and rendered the policy invalid and unenforceable : 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insur- 
ance or the subject thereof; or if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” 

|1] That there was a misrepresentation or concealment by appellees is based 
upon these facts: When appellee, E. E. Epstein, and M. H. Baskin, Sr., went to the 
Pheenix office of the insurance company on Nonvember 4, 1930, to procure a policy 
on the dwelling house and M. H. Baskin, Sr., stated, in reply to a question of the 
agent, that title to the property was in him and that he was its vendor, Epsteir 
remained silent, notwithstanding he and his wife had purchased the property fronr 
M. H. Baskin, Jr., the son of M. H. Baskin, Sr., four years prior thereto and had 
made their payments up to that time to him or his agent. Appellant contends that 
Epstein should have spoken up and disputed the statement of Baskin, Sr., and 
informed the agent that title to the property was in Baskin, Jr., and that his failure 
to do so avoids the policy, because the company had the right to know this then 
in order that it might decide whether it would insure Baskin, Jr., against loss, the 
fact that it might have insured him as readily as his father against loss on the 
same property being wholly immaterial. The company, it is argued, was under no 
greater liability to pay a loss than it would have been to the purchaser of property 
covered by a policy of insurance that had not been assigned to the purchaser with 
the consent of the insurer prior to the destruction of the property by fire. An 
insurance policy, it is true, is a contract whose terms govern any action brought on 
it, Equitable Life Assurance Society v. Pettid, 40 Ariz. 239, 11 P.(2d) 833, and is 
in its nature personal, that is, it is an argreement insuring not the property itself 
but the owner against its loss or damage by fire, and, hence, can not be changed 
after issuance by substituting one who later purchases the property for the insured 
named in the policy, except upon consent of the insurer. Brogoitti et al. v. Walter 
43 Ariz. 290, 30 P.(2d) 835. 

It occurs to us, however, that the facts do not by any means compel, even 1f 
they may be said to justify, the conclusion that appellees concealed or misrepresented 
that Baskin, Jr., was the owner and vendor of the property. In fact, they show that 
E. E. Epstein made no representation at all on the subject but merely did not dispute 
Baskin, Sr., when he said the title was in him, According to the record Mr. Henrich, 
the agent to whom they went to buy the policy, was well acquainted with the prop- 
erty and with the fact that appellees were buying it on contract from the “Baskins.’” 
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It discloses also that Epstein told him at the time that the papers, the contract of 
sale and the deed, were in escrow with the Arizona Title & Trust Company; that 
Epstein did not know until May, 1934, when M. H. Baskin, Jr., went to the office 
of the Home Owners Loan Corporation to accept the bonds in payment of the 
balance of the purchase price that M. H. Baskin, Sr., was not the owner of the 
property. While he had purchased it from Baskin, Jr., four years prior to that 
time he perhaps did not know but that some change in interest had taken place in 
the meantime between father and son, and there certainly was no reason whatever 
why he should have misled the agent, or have failed to tell him from which of them 
he had bought it and made his payments to if he had thought it at all material. The 
question was not asked him and the very fact that he informed Mr. Henrich where 
the papers were showed no concealment on his part of anything they contained, or 
an intent to conceal it, and this is true even though the insurance company was not 
called upon to investigate elsewhere to ascertain the ownership of the property 
or who was selling it. 

2, 3] Whether, however, the facts may be construed as showing concealment by 
appellee of the ownership df Baskin, Jr., is wholly immaterial in view of the fact 
that appellant admitted shortly after the fire its liability on the policy. It did this 
by agreeing that the “Proof of Loss” filed by Baskin, Sr., showing the loss to be 
$1,750 was correct, offering to pay it and, in fact, depositing this sum in court in 
settlement of the claim, all of which was done after the company had been advised 
by M. H. Baskin, Sr., himself in his “Proof of Loss” that the legal title to the 
property was then in M. H. Baskin, Jr. The company could not admit liability 
on the policy in any sum and by so doing limit its obligations thereunder, because 
if it was liable at all, it was liable for the full amount of the loss, whatever that 
might be, that is, up to the extent of the policy. It was not offering to pay as a 
gratuity or as a compromise but in settlement of a binding obligation. 

In dealing with Baskin, Sr., in determining the amount of loss after it had 
learned from him through his sworn statement that he was not the owner of the 
property but that Baskin, Jr., was, it evidently acted upon the theory that it was 
justified in doing so because he was named in the policy as the insured and as the 
vendor of the property. It will be observed, however, that this mistake, for clearly 
it was nothing more, did not lead it to deny liability on the policy; it waived this 
error instead and proceeded to confer with Baskin, Sr., in reaching an agreement as 
to the amount of loss, notwithstanding his known lack of ownership, and in doing 
so ignored the vendees who had purchased the insurance and paid for it, and who 
by that time had paid about $3,000 on the purchase price of the property, including 
the land. In support of its contention that it had the right to deal with Baskin, 
Sr., in making an adjustment of the loss and that it is protected in whatever settle- 
ment was reached between them, appellant cites Hartford Fire Insurance Company 
v. Evans (Tex. Civ. App.) 255 S. W. 487, 490, in which the court does say: 
“Ordinarily, also the insurance company would be justified in dealing with the 
person to whom the policy was made payable and protected in any adjustment of 
loss under the policy made with such person.” The opinion states further, how- 
ever, that if the insured should fail to do his duty in the matter of collecting the 
insurance he himself would be liable to the beneficiary for the loss sustained on 
such account, and then uses the following language which we think particularly 
applicable to the facts confronting us here: 

“We think it true, also, that if the insurance company knew of the rights of the 
beneficial owner and that they were being disregarded in the settlement, then such 
settlement would not protect it against the claim of such beneficiary. [Citations.] 
The insurance company, in such case, would be a participant with the trustee in the 
breach of his duty to the beneficiaries. It reaped the benefit of such breach of 
duty, and under the authorities, would be, we think, liable to the beneficiary to the 
same extent as the trustee.” 

It is perfectly clear that the company knew when it was dealing with Baskin, 
Sr., that appellees were buying the property on contract, that they had purchased 
the policy of insurance and paid the premium thereon, and that they were necessarily 
greatly interested in the proceeds of the policy. It knew also that the insurance was 
payable first to the seller to the extent of the purchase price still due him and, 
second, to the purchasers in whole or in part, depending upon whether they still 
-owed anything on the purchase price, but in either event, one as much as the other, 
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that the amount of the loss was still tremendously important to appellees because 
every dollar paid to the seller by the company, even though to the extent of the full 
face value of the policy, was a discharge of the purchase price pro tanto. Knowing 
these facts, the company was protected in its agreement with Baskin, Sr., in settling 
for $1,750 only if that amount represented the actual loss. If it did not, the rights of 
appellees were disregarded by Baskin, Sr., in agreeing to it, and the company became 
a participant with him in that act and will reap the benefit of his breach of duty to 
appellees if the settlement is approved. 

Did $1,750 represent the full loss of appellees? The property, consisting of a 
house, which was completely destroyed, and several acres of land, was purchased 
for $4,500 and additional improvements in the sum of $1,100 were placed on the 
dwelling by appellees before the insurance was secured. The evidence as to the 
value of the house is undisputed, and the lowest any witness placed it was $2,800 
and the highest, $3,300, several naming an amount in between. This being true, it 
is clear that $1,750 did not represent the actual loss and that the court was justified 
in finding, as it did, that the loss suffered by appellees exceeded $2,500. 

[4, 5] The only other question calling for consideration is the contention that 
the court was not justified in imposing the statutory penalty of 15% for failure to 
pay the loss, and an attorney’s fee of $472.50. It occurs to us that in dealing with 
Baskin, Sr., after it knew he was not the owner of the property and in agreeing 
with him to a settlement for less than the actual loss, thus disregarding the interest 
of appellees, the company was attempting to settle an actual loss of $2,500 for very 
much less, namely $1,750, and that in consequence of this unjustified position it 
became necessary that appellants take the matter through both the trial and appellate 
courts to secure their rights. Under such facts it is our view that the trial court 
did not commit error in imposing the statutory penalty and in awarding an attorney's 
fee of $472.50, which, under the circumstances, was not unreasonable. 

Several other assignments are made but in view of the conclusion reached upon 
those discussed it is not necessary to consider them. 

The judgment is affirmed. 

Lockwood, C. J., and Ross, J., concur. 


REED v. HOME INS. CO. 
Supreme Judicial Court of Massachusetts. Hampden. Oct. 28, 1936. 
4 Northeastern Reporter (2d) 355. 
t TITLE: 


To divest owner of property of title and destroy insurable interest therein by 
deed or mortgage, actual or constructive delivery of deed would be required. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

4. TITLE. 

\s between insurer and insured, rights of parties under fire policy providing 
that sale of property without consent of insurer should avoid policy were to be 
settled according to relations which were in fact created between parties to recorded 
quitclaim deed executed by insured notwithstanding that defeasance was never 
recorded or that deed was never delivered. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 
>. INSURABLE INTEREST. 

Undelivered quitclaim deed executed to secure loan from grantee to insured 
would not divest insured of insurable interest in property at time policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 

6. MORTGAGE. 

In action on fire policy questions whether quitclaim deed from insured to third 
person was absolute conveyance or mortgage and whether deed had been delivered 
so as to divest insured of insurable interest in property held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Exceptions from Superior Court, Hampden County; T. J. Hammond, Judge. 

Action of contract brought to the superior court by Frank L. Reed against the 
Home Insurance Company. Verdict for plaintiff in the sum of $2,300, and the 
defendant brings exceptions. 

Exceptions sustained. 

J. A. Furey, of Palmer, for plaintiff. 
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J. M. Carroll, of Springfield, for defendant. pur 
Pierce, Justice. is ¥ 
This is an action of contract to recover, under a renewal fire insurance policy valt 

issued to the plaintiff by the defendant on November 28, 1931, a loss caused by the the 

burning on Miay 6, 1932, of the building covered by said policy. was 

On October 22, 1931, the plaintiff was the record title owner of certain real par’ 
estate with the buildings thereon, which were subsequently insured by the defend- whi 
ant on November 28, 1931, and destroyed by fire on May 6, 1932. On October 22, det 

1931, the plaintiff executed a quitclaim deed of said premises to one Sylvia Peter- ciat 

son and on the following day this deed was recorded in the Hampden county reg- anc 

istry of deeds. In July, 1930, and January, 1931, the plaintiff had borrowed from dee 

Slyvia Peterson sums totaling $200. The plaintiff testified that he executed the the 

deed and caused his wife to release her dower rights; that he sent the deed to the deli 

registry of deeds; that the recorded deed was returned to him; that the defendant plai 
issued a fire insurance policy to him covering the premises conveyed; that in May, whi 

1932, the premises insured were destroyed by fire; that he executed a proof of loss tor 

so called, and sent it to the defendant; and that the record title was not in his evil 

name at the time of the fire or at the time of the execution of the proof of loss. the 

Sylvia Peterson testified that in July, 1930, and in January, 1931, she lent the ace 
plaintiff sums aggregating $200; that she never saw or had possession of the quit- con 
claim deed in which she is named as grantee: that she did not know the deed had sec 
been made out; that she did not know that “some paper had been mae out”; that Bo 

she had requested from the plaintiff a security for the loan; that she and the 139 

plaintiff “talked about it off and on after he borrowed the money from * * * loa 

{her] and finally he put it in some paper”; that she did receive word “that some leg 


paper had been made out as a security”; that the plaintiff told her that he had 
executed some paper as a security, that he had “put some paper into * * * [her] 
name, or put the property into * * * [her] name,” and that she said she wanted this 
done as a security for her debt. 


The insurance policy was an exhibit and is incorporated by reference in the bill 


of exceptions. The policy contains the provision that “This policy shall be void I. 

if * * * without the assent in writing or in print of the company * * * the said 

property shall be sold, or this policy assigned. * * * ” = 
At the close of the evidence for the plaintiff, the defendant filed a motion for ot 

a directed verdict. The judge denied the motion and the defendant duly excepted. ie 

The plaintiff then filed a motion for a directed verdict. The motion was allowed “= 

and the defendant duly excepted. Subject to the defendant’s exception the judge 

ruled as follows: “I rule as a matter of law on the evidence in the case there is no 2. 


evidence here of the delivery of the deed, although the deed was in fact signed, 
sealed, acknowledged and sent to the Registry of Deeds, and was duly recorded. mi: 


T rule that on the evidence presented here ~ did not constitute a delivery: that pr 

the provision of chapter 183, section 5 [G. L. (Ter. Ed) c. 183, § 5], did not $6 

control the situation in this case. * * * I rule as a matter of law there has been no 

sale of this property and that the provision of the policy of insurance has not been 3 

broken.” Se 
[1-6] It is plain there is no evidence reported which would warrant the jury in Ww 

finding that the property insured was sold or that the policy was signed when it was be 


issued on November 28, 1931. The testimony of the plaintiff, that on October 22, 
1931, he executed a quitclaim deed (to Sylvia Peterson) and caused his wife to 
release her dower rights, that he caused his attorney to send the deed to the Hamp- 
den county registry of deeds and that at a later time the deed was returned to him, 
is consistent, on the testimony of Sylvia Peterson, the grantee named, with an 


absolute transfer of the property to said grantee or with an intent to transfer a Ir 
mere mortgage interest as security for the loans described in said Peterson’s testi- ri 
mony. In either situation an actual or constructive delivery of the deed was 

required to divest the plaintiff of his title to the premises and destroy his insurable 
interest in the property. Delivery is ordinarily a question of fact to be consid- ” 
ered by the iurv. Maynard v. Maynard, 10 Mass. 456, 6 Am. Dec. 146; Mills v. ,; 
Gore, 20 Pick. 28; Murphy v. Hanright, 238 Mass. 200, 205, 130 N. E. 204. G. L. ) 
(Ter. Ed.) c. 183, § 5, reads: “The record of a deed, lease, power of attorney or 

other instrument, duly acknowledged * * * purporting to affect the title to 3 


land, shall be conclusive evidence of the delivery of such instrument, in favor of 
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purchasers for value without notice claiming thereunder.” In the instant case there 
is no testimony to warrant the jury in finding the grantee was a purchaser for 
value. She makes no claim other than that the quitclaim deed was executed by 
the plaintiff without a defeasance to secure the loans made by her and as such 
was held for her. As between the plaintiff and the defendant the rights of the 
parties under the contract of insurance are to be settled according to the relations 
which were in fact created between the parties to the conveyance, although the 
defeasance was never recorded or the deed in fact delivered. Walsh v. Fire Asso- 
ciation of Philadelphia, 127 Mass. 383, 385. It is obvious that the defendant insur- 
ance company was not a purchaser for value of the land described in the quitclaim 
deed and that it did not claim under such a purchaser. It is equally plain that 
the quitclaim deed, if it was not delivered to the named grantee or if it was 
delivered to the grantee in fact or constructively as security for loans made, left the 
plaintiff with an insurable interest in the land at the time the policy was issued, 
which continued until the premises were destroyed by fire. Walsh v. Fire Associa- 
tion of Philadelphia, 127 Mass. 383. The defendant, however, contends that on the 
evidence the jury could have found warrantably that the grantee was informed of 
the execution of the quitclaim deed, that the plaintiff held it for her, and that she 
accepted the conveyance as an instrument she had requested. The defendant further 
contends that whether the deed was an absolute conveyance or a convyance as 
security, without a defeasance, was a question of fact for the jury. Morrison v. 
Boston Ins. Co., 234 Mass. 453, 125 N. E. 698; Warner v. Fuller, 245 Mass. 520, 
139 N. E. 811. We think the jury could have disbelieved the testimony as to the 
loans and as to the non-delivery of the deed, and found a conveyance of an absolute 
legal title and a delivery of the instrument of conveyance. 
Exceptions sustained. 


BUCKMAN v. HOME INS. CO. et al. No. 101. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 
187 Atlantic Reporter 553. 
1. OTHER INSURANCE. 

Provision in fire policy that it was void if insured had or should afterwards 
make or procure any other contract of insurance, valid or not, covering all or part 
of property in policy, with addition of clause permitting insurance totaling $6,000, 
including policy of $3,000, defeated insured’s right of recovery where he had other 
valid insurance exceeding $6,000. 

(For other cases, see Insurance, Dec. Dig. § 336[6].) 

2, OTHER INSURANCE. 

Provision in fire policy that it was void if insured had or should afterwards 
make or procure any other contract of insurance valid or not covering all or part of 
property in policy was not waived by addition of clause permitting insurance totaling 
$6,000, including policy of $3,000. 

(For other cases, see Insurance, Dec. Dig. § 336[6].) 

3. OCCUPANCY. 

Condition of fire policy that buildings insured were occupied by owner was 
waived where another clause provided that policy should be void if buildings 
became vacant or unoccupied and so remained for 10 days. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 

Perskie, Justice, and Dear, Judge, dissenting. 

\ppeal from Supreme Court. 

Action on three fire insurance policies by Watson Buckman against the Home 
Insurance Company, the Continental Insurance Company of the City of New York, 
and the Western Assurance Company. From judgments in favor of the plaintiff, 
the defendants appeal. 

Judgment against first defendant affirmed, and judgments against other defend- 
ants reversed, and judgments directed be entered in their favor. 

Arthur T. Vanderbilt, of Newark (G. Dixon Speakman, of Newark, on the 
brief), for appellants. 

Henry P. Brown, of Newark (Salvatore Muti, of Newark, of counsel), for 
respondent. 

Lioyp, Justice. 


$ 





412 The Insurance Law Journal, Vol. 88 [| Feb., 1937 


This is an action on three fire insurance policies, one policy issued by the Home 
Insurance Company, one by the Continental Insurance Company, and one by the 
Western Assurance Company, which resulted in verdicts and judgments for the 
plaintiff. The defendants appeal. 

A stipulation of facts was entered into in the court below, and from this it 
appears that the policies contained, among other provisions, one that they would be 
void if the insured “now has or shall hereafter make or procure any other contract 
of insurance whether valid or not, on property covered in whole or in part by this 
policy,” unless otherwise provided by agreement indorsed on the policy. To the 
policies of the Continental and Western Insurance Companies a clause was added 
permitting insurance totaling $6,000, including the policy of $3,000 on which suit 
was brought. To the Home Insurance Company policy a like clause was added, 
with the exception that no figures specifying either the amount of the policy or the 
additional insurance permitted were written in the spaces provided for that pur- 
pose. At the time of the fire the insured had effected other valid insurance covering 
the property substantially exceeding the total of $6,000 authorized by the supple- 
mental agreements with the Continental and Western Companies. 

It is contended, among other grounds for reversal, that all right of recovery is 
lost by the placing of insurance above the stipulated amount. 

[1] Such limiting provisions are valid and binding agreements and a breach of 
them defeats right of recovery. Warwick v. Monmouth Insurance Co., 44 N. J. Law 
83, 43 Am. Rep. 343; New Jersey Rubber Co, v. Commercial Assurance Co., 64 N. J. 
Law 580, 46 A. 777. 


It may well be of vital moment to an insuring company whether there is or may 
be insurances in excess of the value of the property insured as bearing on the 
temptation to fraud or to indifferent care of the property by the owner. 

[2] It is argued by the respondent, however, that the permission to effect other 
insurance, not exceeding $6,000 constitutes an abandonment or waiver of the limiting 
clause, but we think this contention is unsound. The two clauses are to be read 
together. By the first, any additional insurance voids the policy unless otherwise 
provided by agreement. The second modifies the first to the extent, and to the 
extent only, that in the case of the Continental and Western Companies other 
insurance is permitted until a total of $6,000 is effected. By no force of reasoning 
we think can such modification be deemed the elimination of the first. 

It is also gontended by respondent that the permissive additional insurance clause 
is inconsistent with the clause prohibiting other insurance without consent of the 
insurer, and therefore void as to the insured, by virtue of chapter 328 of the Laws 
of 1931 (N. J. St. Annual 1931, § 99—77), which prohibits agreements inconsistent 
with the standard policy. What is said above answers this claim, but it may be 
added that the prohibiting clause itself authorizes just such agreement for additional 
insurance. How then can there be an inconsistency ? 

Another clause in the policies which it is urged was violated, and the policies 
thereby rendered null and void, reads as follows: “In consideration of the reduced 
rate for which this policy is written it is hereby made a condition of this policy 
that the buildings hereby insured under 1, 5 item (s) of this policy are occupied 
hy the owner.” 

[3] The difficulty here is that another clause in the policies provides that they 
shall be void if a building therein described “whether intended for occupancy by the 
owner or tenant be or become vacant or unoccupied and so remain for ten days,” 
and we think by this there was a waiver of occupancy by the owner at the time the 
insurance was effected. The language is in part in the present tense, and must be 
construed as applying to the time the insurance was effected. It is obvious that, 1 
vacancy is impliedly permitted at that time, then occupancy by the owner at the same 
time is waived. 


What is stated in the foregoing respecting added insurance is applicable alone to 
the policies of the Continental and Western Companies.. In the policy of the Home 
Insurance Company no limit of concurrent insurance is specified, the space intended 
for insertion of such limit in figures not being filled in, and, inasmuch as the court 
stands evenly divided whether to affirm or reverse in that case, no opinion 1s 
expressed therein. 5 

The judgments against the Continental Insurance Company and the Western 
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Assurance Company are reversed, and judgments directed to be entered for the 
defendants. 

The court being evenly divided, the judgment against the Home Insurance 
Company is affirmed. 

Continental Ins. Co., and Western Assur. Co., appellants: 

For affirmance: Justice Perskie and Judge Dear—2. 

For reversal: The Chancellor, the Chief Justice, Justices Parker, Lloyd, Bodine, 
and Heher, and Judges Hetfield, Wells, Wolfskeil, and Rafferty—10. 

Home Ins. Co., appellant: 

For affrmance: The Chief Justice, Justices Lloyd, Heher, and Perskie, and 
Judges Dear, and Rafferty—6. 

‘or reversal: The Chancellor, Justices Parker and Bodine, and Judges Hetfield. 
Wells, and Wolfkskeil—6. 


MASSARO v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
Supreme Court, Appellate Division, Fourth Department. Oct. 7, 1936, 
290 New York Supplement 353. 
CHANGE IN INTEREST. 

Transfer of property under deed authorized by Surrogate, which deed was 
delivered, accepted, and recorded and followed immediately by possession, held 
a transfer not only of possession but of an “interest,” within standard fire policy 
providing that entire policy should be void if any change other than by death of 
insured takes place in interest, title, or possession of subject of insurance, unless 
insurer is notified of change prior to loss by fire (Surrogate’s Court Act, §§ 
234-240). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Appeal from Supreme Court, Oswego Genie 

\ction by Michelina Massaro against the National Fire Insurance Company 
of Hartford, Connecticut. From a judgment entered in the office of the clerk of 
the county of Oswego on October 14, 1931, dismissing the complaint, plaintiff 
appeals. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Crosby, and Lewis, JJ. 

Don Carlos Buell, of Fulton, for appellant. 

Mackenzie, Smith, Michell & Bruce, of Syracuse (Charles E. Spencer, of 
Syracuse, of counsel), for respondent. 

TAYLor, Justice 

The appeal is from a nonsuit in an action upon a fire insurance ‘policy. The 
Fulton Savings Bank had an interest as mortgagee in a fire insurance policy 
covering a dwelling belonging to the estate of James A. Foster, who died in 1915. 
\ fire damaged the dwelling on May 9, 1929. This plaintiff claims to have succeeded 
to the rights of the mortgagee under the fire insurance policy through a written 
assignment made after the fire. The administrator with the will annexed of the 
estate of James A. Foster brought a proceeding under sections 234-240, Surrogate’s 
Court Act, to sell the premises in question. The Surrogate made an order per- 
mitting the sale. The sale was had to plaintiff. The deed was delivered and was 
recorded March 16, 1929, and plaintiff went immediately into possession. An order 
of confirmation was made by the Surrogate but not until November 25, 1929; the 
fre, as stated, having occurred on May 9, 1929. 

The New York standard fire insurance policy provides that: “This entire 
policy shall be void, unless otherwise provided by agreement in writing added 
hereto, * * * (d) if any change, other than by death of an insured, take place in the 
interest, title or possession of the subject of insurance (except change of occupancy 
without increase of hazard); * * * ” 


As to a mortgagee it provides in the standard mortgage clause that: “This 
insurance, as to the interest of the mortgagee (or trustee) only therein, shall not 
be invalidated by any act or neglect or the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the prope rty, nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than are 
Permitted by this policy; This is followed by a proviso that “the mortgagee (or 
trustee) shall notify this Company of any change of ownership or occupancy or 
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increase of hazard which shall come to the knowledge of said mortgagee (or 
trustee) and unless permitted by this policy, it shall be noted thereon and the 
mortgagee (or trustee) shall, on demand, pay the premium for such increased 
hazard for the term of the use thereof; otherwise this policy shall be null and 
void.” It is conceded that there has been no change of occupancy increasing the 
hazard. The questions before us are: (1) Was the assignment to plaintiff by the 
mortgagee of its claim under the policy valueless because of a change in “title or 
ownership” of the premises before the fire which brought about an avoidance of 
the policy, there being no proof of notice to the defendant through the mortgagee 
or otherwise? (2) Was there such a change of interest or possession as to avoid 
the policy as to this plaintiff? 

The sale of the realty was a statutory proceeding and the statute must be 
strictly followed. Section 240 of the Surrogate’s Court Act reads as follows: 
“The executor or administrator shall thereupon execute the order, subject to the 
approval of the court and make a report of his proceedings thereunder. The sur- 
rogate may confirm or reject the mortgage, lease or sale, extend the order to other 
parcels or require a re-execution of the order upon such terms and on such condi- 
tions as he may direct, and he may relieve a purchaser from his purchase in a 
case where he might be so relieved in the supreme court, on such terms as justice 
shall require.” Did title or ownership pass to plaintiff through the execution and 
delivery of the deed pursuant to an ales of the Surrogate, plaintiff having taken 
possession of the premises and being in occupancy of them before the fire? There 
may be doubt about that. The sale of the Premises in the procceeding was but 


in process when the fire occurred. Implicit in section 240, Surrogate’s Court Act, 


is authority in the Surrogate to approve the sale or to disapprove, even to reject 
it and relieve the purchaser of his purchase. 

There was no power of sale in the will of James A. Foster. And it seems to 
be stated as the rule generally (24 C. J. 651), as well as in the state of New York 
(Rea et al. v. McEachron, 13 Wend. 465, 28 Am. Dec. 471), that in a Surrogate’s 
Court proceeding like that here conducted “title’’ does not pass until confirmation 
by the Surrogate. However, we do not feel required to express an opinion as to 
this “rule,” for the reasons now to be given, 


The contract—the standard insurance policy—as quoted, also avoids a fire 


a7 for change in “interest” or “possession.” In Brighton Beach Racing Assoc. 
Home Insurance Co. of the City of New York, 113 App. Div. 728, 99 N. Y. S. 

219, 221 (affirmed 189 N. Y. 526, 82 N. E. 1124), it is held that a vendee in 

possession of real estate under a contract of sale has such an “interest,” even 

though it is but an equitable one, that the transaction avoids a fire insurance policy 

in the absence of appropriate notice to the insurer. It may be noted that this 

— —— has been changed by section 121-b of the Insurance Law, in effect 
pri l 


We reach the conclusion that the transfer in the instant case—under a deed 
authorized by the Surrogate, delivered, accepted, and recorded and followed 
immediately by possession—although ,probably not conferring an equitable title, 
was a transfer not only of ‘ ‘possession’ ’ but of an “interest” sufficient to render the 
insurance void. The provisions of the policy with reference to change, not only 


of title or ownership, but of interest or possession, seem to manifest an intention 


to grant to an insurer a right to know who is to have a material interest in the 


property insured, especially an “interest” coupled with possession (as here), such 
that the risk may be jeopardized i in the estimation of the insurer. For the vendor, 
the original insured had “parted with the absolute control and dominion over 
the property insured.” Brighton Beach Racing Assoc. v. Home Ins. Co., supra. 
Basically an insurer “has the right to know whom it is insuring.” 

The judgment should be affirmed. 


Judgment affirmed, with costs. All. concur, 
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FIDELITY & GUARANTY ~_ CORPORATION v. TINDALE et al. 
©. 25769. 
Supreme Court of Oklahoma. June 30, 1936. 
Rehearing Denied Sept. 22, 1936. 
Application for Leave to File Second Petition for Rehearing Denied Oct. 20, 1936. 
61 Pacific Reporter (2d) 220. 
1. FIXTURES. 


In action on fire policy for value of pipe organ, where language of policy clearly 
showed that pipe organ was included in $4,300 coverage provision and excluded from 
$300 coverage provision on furniture and fixtures, refusing to instruct as to what 
constituted permanent fixture and refusing defendant’s motion to direct verdict for 
plaintiff for $300 held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

3. VALUE. 

$1,000 for value of theater pipe organ destroyed by fire in action against fire 
insurer held not excessive, where employee of theater testified that original price 
of instrument was $2,100, and that it had been well cared for and was in good con- 
dition: one of theater owners testified that organ was reasonably worth $1,600 to 
$1.700: and insurer offered no evidence as to value or amount of damages. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Syllabus by the Court. 

1. Where the litigation arises on, and must be decided by, the terms of a 
written unambiguous contract, no issue of fact for the jury is presented. 

2. In a law action, where there is competent evidence reasonably tending to 
support the verdict of the jury, and no prejudicial errors of law are shown in the 
instructions of the court, or its rulings upon law questions presented during the 
trial, the verdict and findings of the jury are conclusive upon appeal. 

Appeal from District Court, Lincoln County; Hal Johnson, Judge. 

Action by John G. Tindale and T. N. Magruder against the Fidelity & Guar- 
anty Fire Corporation, wherein John G. Tindale, administrator of the estate of T. 
N. Magruder, deceased, was substituted for last named plaintiff. From a judg- 
ment for plaintiffs, defendant appeals. 

\ffirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 


Embry & Embry, of Chandler, for defendants in error. 
Corn, Justice. 


. This action was originally brought in the district court of Lincoln county by 
. N. Magruder and John G. Tindale against the Fidelity & Guaranty Fire Cor- 
poration, to recover upon an insurance contract for a loss by reason of the destruc- 


tion by fire of a pipe organ in plaintiffs’ theatre, at Stroud, Okl. The cause, tried 
to a jury, resulted in a verdict for plaintiffs in the sum of $1,000, and the trial 
court rendered judgment according to the verdict, from which judgment the 
defendant insurance company appealed. For convenience the parties will be referred 
to herein as plaintiffs and defendant, as they appeared in the court below. The 


— T. N. Magruder died during the pendency of the action in the court 
elow, and John G. Tindale, the administrator of his estate, was substituted by 
revivor as a party plaintiff in the action. ; 


The controversy ar eOO to have arisen over the attempt of the defendant 


to limit its liability to by claiming the loss occurred under item 2 of the 
policy instead of item 1, as contended by plaintiffs. There seems to be no con- 
troversy as to the instrument being a total loss, and the only question of fact for 


_ jury to determine was the value of the instrument at the time of its destruc- 
ion, 


_ The two paragraphs of the policy in question setting out the amount of the 
insurance and a general description of the property insured is as follows: 


; “. $4300.00 on the two story composition roof, brick building, including 
foundations, plumbing, and stationary heating, hoisting, lighting and ventilating 


source and fixtures therein; standpipes, outside stairs and ladders; canopies, 
plate and stained glass; mirrors, wall and ceiling frescoing and decorations; 


boilers, engines, and electrical apparatus with all their connections and appurten- 
ances; fixed seatings and all permanent fixtures, including pipe organ with oper- 
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ating motor, belonging and constituting a permanent part of said building; occu- 
pied in whole or in part as a theatre, situated in Lot Nineteen (19) in Block 
Thirty-one (31) (City Town) of Stroud, State of Oklahoma. 

“2. $300.00 on furniture and fixtures (excluding moving picture machines 
and attachments), useful and ornamental, including wings, flats, flies, screens, set 
pieces, canvas, upholstery, drop curtains, mirrors, pictures, paintings, engravings, 
including their frames, statuary and sculpture, all not exceeding cost; pianos and 
other musical instruments (excluding organ with operating motor); carpenters’ 
and mechanics’ work; hose, fire extinguishers and fire apparatus; implements and 
tools; signs and awnings (signs and awnings covered under fire policies only); 
dressing room furniture and fixtures; phonographs, graphophones, records, printed 
books, music and music rolls; floor coverings and all other furniture and fixtures; 
all not belonging to and constituting a permanent part of the building and only 
while contained in, or attached to, the above described building.” 

The defendant insurance company’s defense as set out in its answer is as 
follows: 

“Defendant further alleges and states that the policy of insurance herein sued 
upon covered in the sum of $4300.00 a certain two-story composition roof brick 
building, together with all permanent fixtures contained therein, including pipe 
organ with operating motor, belonging to and constituting a permanent part of 
said building, and occupied in whole or in part as a theatre situated in Lot 19 in 
Block 31 of the City of Stroud, Oklahoma, and in the sum of $300.00 certain 
furniture and fixtures, including pianos and other instruments (excluding organ 
with operating motor); phonographs, graphophones, records, printed books, music 
and music rolls, etc., all not belonging to and constituting a permanent part of 
the building, and only while contained in or attached thereto. 

“Defendant alleges and states that the Reproduco Player Pipe Organ and 
Bench, with operating motor referred to in plaintiffs’ petition herein, did not 
belong to or constitute a permanent fixture or a permanent part of said building, 
but that the same was at the time of the issuance of said policy and at the time 
of the alleged loss referred to in plaintiffs’ petition detached from said building 
and in no sense constituted a permanent part thereof, and if the said pipe organ 
referred to in plaintiffs’ petition is covered in any manner whatsoever by the policy 
herein sued upon, the same is covered only under item No. 2 thereof in the sum 
of $300.00 covering furniture and fixtures not belonging to and constituting a 
permanent part of said building.” 

Plaintiffs’ reply denies the allegations in said answer, which seek to exclude 
the pipe organ and bench, with operating motor, from the terms and conditions 
contained in provision 1 of the insurance policy. 

Evidence was heard as to the value of the property destroyed, and also as to 
the nature or character of the property with reference to being a permanent fixture 
and constituting a permanent part of the building, or otherwise. 

[1, 2] In view of the clear and unambiguous language of the contract, which 
is susceptible of only one construction, and that is, that the parties intended to 
include the pipe organ in the coverage provision of item No. 1 of the contract, 
the construction of such contract is a matter of law for the court. The specific 
inclusion of the pipe organ in item 1 and the specific exclusion of the same from 
item 2 entirely eliminates from consideration any issue of fact as to its proper 
legal classification as a fixture, permanent or otherwise, and there is presented no 
issue of fact for the jury. 

_In the case of McCarty v. Lumry, 170 Okl. 156, 38 P.(2d) 937, this court held: 
“Where the litigation arises on, and must be decided by, the terms and language of 
a written unambiguous contract, no issue of fact for a jury is presented.” 

There can be no merit then in the contention of the defendant that the trial 
court erred in not instructing the jury as to what constitutes a permanent fixture, 
or tor overruling defendant’s motion for a directed verdict for the plaintiff in the 


sum of $300. 


[3, 4] The only issue in this case was the amount of damage done to the pipe 
organ by the fire, and it was shown by the evidence that it was a total loss; the 
damage would necessarily be the value of the property at the time of its destruc- 
tion. The trial court submitted the case to the jury in only one instruction, as 
follows: 
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un 


This is a suit against the Fidelity & Guaranty Fire Corporation, an insurance 


corporation, on a policy of insurance issued on a theatre building and its contents 
at Stroud, Oklahoma. The defendant company admits the execution of the policy 
and the loss on the policy and they haven’t paid it. 

“The only issue submitted to this jury is the damage done to this organ. 

“You are instructed to return a verdict for the plaintiffs for the amount of the 
fire damage you find has been done to the organ, your verdict not exceeding the 
amount of $1500.00, the amount sued for.” 

This instruction, brief as it is, amply covers everything in the case. 

As to the value of the property destroyed, one of plaintiffs’ witnesses, who 
was an employee of the theatre when the pipe organ was installed, testified that 
the original purchase price of the instrument was $2,100, and that it had been well 
cared for and was in good condition at the time of the loss. Mr. Tindale, one of 
the owners who purchased the theatre after the instrument was installed, testified 
that it was reasonably worth $1,600 to $1,700 at the time of the loss. The defendant 
offered no evidence as to its value, nor as to the amount of damages done to it by 
the fire, but relied solely upon its defense that the loss was covered by item 2 of 
the policy, and was therefore limited to the sum of $300. 

In a law action, where there is competent evidence reasonably tending to 
support the verdict of the jury, and no prejudicial errors of law are shown in the 
instructions of the court, or its rulings upon law questions presented during the 
trial, the verdict and findings of the jury are conclusive upon appeal. 

The judgment of the trial court is affirmed. 

Osborn, V. C. J., and Riley, Welch, Phelps, and Gibson, JJ., concur. 

McNeill, C. J., and Bayless and Busby, JJ., absent. 


GLOBE & REPUBLIC INS. CO. OF AMERICA v. SHIELDS. 
Supreme Court of Tennessee. Oct. 17, 1936. 
96 Southwestern Reporter (2d) 947. 

7, CHATTEL MORTGAGE. ‘ 

Under policy insuring furniture against fire loss which provided policy 
would be void if subject of insurance should become incumbered by chattel mort- 
gage insurer held not liable for fire loss occurring after insured placed chattel 
mortgage on furniture. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

Error to Circuit Court, Knox County; L. H. Carlock, Judge. | 

Actions on fire insurance policies covering a dwelling and covering household 
coods by Mrs. A. D. Shields against the Globe & Republic Insurance Company 
of America. To review adverse judgments, the defendant petitioned for 
certiorari. 

Judgment for loss of dwelling affirmed, and judgment for loss of household 
goods reversed, and suit on policy covering household goods dismissed. 

A. Y. Burrows, of Knoxville, for plaintiff in error. 

S. E. Hodges, and Atchley & Simpson, all of Knoxville, for defendant in 
error. 

Dg Haven, Justice. 
_ On June 7, 1932, the Globe & Republic Insurance Company of America 
issued to Mrs. A. D. Shields a policy of fire insurance to the amount of $1,500, 
covering a one-story dwelling house located at 222 Price street, Knoxville. The 
term of the insurance was three years. On June 2, 1931, the Republic Fire 
Insurance Company issued its policy of fire insurance to Mrs. Floss Shields 
(being the same person as Mrs. A. D. Shields), to the amount of $1,500, cover- 
ing household goods located at 222 Price street. 


On January 8, 1934, the insured house was burned down to the foundation, 
and the insured household goods to the value of $2,000 were destroyed. On 
retusal of the insurer to pay the loss, suits were instituted on the respective 
policies. The two companies having consolidated, the suits were tried together 
and the subject matter of the litigation treated as the obligation of the con- 
solidated company. 

lhe trial in the circuit court of Knox county resulted in verdicts and judg- 
ments in favor of the plaintiff, Mrs. Shields, in the sum of $1,500 on the policy on 
the house, and $1,000 on the policy on the household goods. The defendant 
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appealed to the Court of Appeals, and that court affirmed the judgments of the trial 
court. The case is now before this court on the petition for certiorari, filed 
by the insurance company, which has heretofore been granted and the case 
set down and argument heard. 


The questions made by the assignments of error may be referred to as 
follows: 

First. That Mrs. Shields was not the sole and unconditional owner of 
either class of property. As to the dwelling house, it appears that A. D. Shields, 
husband of the insured, being the owner of the real estate in question, con- 
veyed it to one W. A. Carroll, in the year 1925, retaining a vendor’s lien to 
secure the unpaid balance of the purchase price. Carroll erected a building on 
the property and became involved in mechanics’ liens asserted against the 
property, which resulted in the filing of a general lienors’ bill in the chancery 
court of Knox county. The lien claims amounted to about $1,400, and there 
was due A. D. Shields a balance of $570, secured by a vendor's lien. The property 
was brought to sale by order of the court, and at the sale A. D. Shields bid the 
same in at $1,845, and was allowed a credit for the amount due him. On July 
28, 1927, A. D. Shields having paid the remainder of the purchase price, the 
clerk and master made a deed conveying the property to him, and the title was 
standing in his name at the time of his death in May, 1931. 


On December 1, 1934, Mrs. Shields filed her bill in the chancery court of 
Knox county against the heirs at law of her husband, A. D. Shields, wherein 
she alleged that she and her husband purchased the property jointly as tenants 
by the entirety, and through error the deed thereto was made to her husband 
alone. The bill prayed that the deed be reformed so as to show the conveyance 
to both the complainant, Mrs. Floss Sheilds, and her husband, A. D. Shields. 
Personal service of process was had on three resident defendants, and process 
by publication on all nonresident defendants. The three resident defendants 
answered and waived any rights they might have in the property. Pro confesso 
was taken as to the nonresident defendants. The cause came on for final 
hearing on February 28, 1935, upon the pleadings, pro confesso, “the oral proof 
of witnesses produced in open court,” and upon the whole record. From all 
of which the chancellor found and decreed, among other things: 


“* * * Tt was the contract, understanding and agreement between the com- 
plainant and her said husband at all times that said property was to be the 
joint property of complainant and her said husband, and that they were to hold 
the same as tenants by the entireties; that at and about the time of said 
sale, and for sometime thereafter the complainant was teaching school and 
earning considerable money herself, and that she paid the greater portion of 
said purchase money notes; that both the complainant and her said husband 
were out of the city at the time said property was sold by the court and neither 
was present, but said property was purchased by an agent and representative 
of the complainant and her said husband, and that by accident and mistake he 
bid off said property in the name of complainant’s said husband alone, when the 
same should have been bid off in the name of A. D. Shields and wife Floss 
Shields according to the understanding between complainant and her said hus- 
band; that afterwards the Clerk & Master executed a deed for said property to 
A. D. Shields according to the bid; that the complainant never knew that said 
deed had not been made to herself and her said husband jointly until a few 
weeks ago when she was called upon by her attorney to produce said deed in 
connection with other litigation, when she discovered that said deed was made 
to her said husband alone. * * * The Court is, therefore, of the opinion that 
under the facts of this case said deed should be reformed so as to make it 
speak the truth. 

“It is, therefore, ordered, adjudged and decreed by the Court that said deed 
be, and the same hereby is reformed as prayed by the complainant, and that 
the vendees in said deed read ‘A. D. Shields and wife Floss Shields,’ and that 
said deed stand accordingly so reformed as of the original date of said deed, 
to wit, the 28th day of July, 1927, and that said property was owned by the 
complainant and her said husband as tenants by the entireties from the date of 
said deed to the date of the death of the complainant’s said husband, to wit « 
the Ist day of May, 1931,” etc. 
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|1] If the court had jurisdiction of the subject matter of the suit and of the 
parties, its decree awarding reformation is not open to attack by petitioner in the 
instant case. Robertson v. Winchester, 85 Tenn. 171, 1 S. W. 781. This principle 
is too well established to call for further citation of authority. Unquestionably, 
the court had jurisdiction of the subject matter of the suit. Did it have jurisdiction 
of the parties? Three of the defendant heirs at law of Mr. Shields resided in Knox 
county and were personally served with process. The nonresident defendants and 
those whose residence was unknown to complainant were brought in by publication. 
Code, § 10431. Under Code, § 10388, the cause may be maintained in any county 
where a material defendant resides. We think that the court had jurisdiction of the 
parties to the suit, and that its decree allowing reformation is immune to collateral 
attack. 

{2, 3] It is insisted by petitioner that the chancellor heard no proof in the 
reformation suit. The decree recites that the cause was heard “upon oral proof 
of witnesses produced in open court.” The decree imports absolute verity, and its 
recitations are not open to contradiction on collateral attack. But, if the decree had 
been supported by no proof, it would have been erroneous and not void, the court 
having jurisdiction of the parties and the subject matter of the suit. Life & Cas. 
Ins. Co. v. Clark, 165 Tenn. 219, 54 S.W.(2d) 965. 

[4] It is next insisted that petitioner here had no notice of the reformation suit 
and was not made a party thereto, and hence the decree is invalid as to it. This 
contention, we think, is without merit. Petitioner had no right, title, or interest in 
the land, and was not a necessary or proper party to the suit. 

[5, 6] The chancellor having found from the proof that it was the under- 
standing and agreement between Mr. and Mrs. Shields that title should be taken 
in their joint names as tenants by the entirety, it was proper, of course, to allow 
reformation. Alexander v. Shapard, 146 Tenn. 90, 240 S. W. 287. The land was the 
property of Mrs. Shields when the insurance sued for was procured, Mr. Shields 
having died prior thereto. The reformation of the deed from the clerk and master 
to Mrs. Shields had the effect, between the parties, as though originally made in its 
reformed condition. “The change is made nunc pro tunc, and the reformed instru- 
ment becomes the only evidence of the original instrument.” Gibson’s Suits in 
Chancery, § 946. However, had Mr. Shields, or his heirs at law, conveyed the 
real estate to an innocent purchaser before reformation, such purchaser would 
have taken title. Behrn v. White, 108 Tenn, 392, 396, 67 S. W. 810. But the prop- 
erty was not so conveyed. Petitioner here, the mere insurer of the property against 
loss by fire, does not stand in the position of an innocent purchaser. 


The policy sued on says nothing about record title, but does provide that it shall 
be void “if the interest of the insured be other than unconditional and sole owner- 
ship, or if the subject of insurance be a building on ground not owned by the insured 
in fee simple.” Under the deed, as reformed, the interest of Mrs. Shields in the 
house and land measured up to that required by the policy of insurance. Her 
representation of ownership was neither false nor fraudulent. 


[7] With reference to the insured household goods, it appears that Mrs. Shields 
had placed two chattel mortgages thereon. One mortgage was for $144 and one 
for $100, which had been paid down to $85 at the time of the fire. The policy of 
insurance provides: 


“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * ; or if the subject of insurance be personal prop- 
erty and be or become incumbered by a chattel mortgage.” 

No agreement with reference to either of the above-mentioned chattel mort- 
gages is indorsed on or added to the policy. 


The existence of a_mortgage or other lien upon insured property has been held 
not to amount, prior to foreclosure, to a breach of a condition in a policy that the 
insured’s interest shall be unconditional and sole ownership. Hughes v. Miller’s 
Mut. Fire Ins. Co., 147 Tenn. 164, 246 S. W. 23, 28 A. L. R. 797. In the instant case, 
however, the parties to the contract agreed that the policy should be void if the 
personal property insured “be or become incumbered by a chattel mortgage.” This 
agreement must, of course, be given force and effect. The result is that by reason 
of the chattel mortgages the policy on the personal property became void under its 
express stipulations. The judgment of the trial court and the decree of the Court of 
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Appeals affirming the same for $1,000 for loss on the household goods must be 
disallowed. 

Second. It is insisted by assignments of error that Mrs. Shields did not file 
notice and proofs of loss within the time mentioned in the policy. Without discuss- 
ing in detail the facts shown in the record as to these matters, suffice it to say that 
there was some material evidence from which the jury could find compliance with 
the provisions of the policies with respect to notice and proofs of loss. 

Third. It is next insisted that the insured did not offer trustworthy proof of 
damages to the dwelling and household goods. We think there was an abundance 
of material evidence to support the verdict of the jury in this connection. 

The result is that the judgment for $1,500 for the loss of the dwelling is 
affirmed. The judgment for $1,000 for the loss of the household goods is reversed, 
and the suit on the policy covering the household goods is dismissed. 

Petitioner and Mrs. Shields will each pay one-half of the costs of the case. 


SPRINGFIELD FIRE & MARINE INS. CO. v. Wm. CAMERON & CO,, Inc. 
No. 1729. 
Court of Civil Appeals of Texas. Waco. July 20, 1936. 
96 Southwestern Reporter (2d) 788. 
1. MORTGAGE. 


Where clause of fire policy and statute provided that mortgagee’s interest should 
not be invalidated by act of owner or by obtaining of subsequent policy in another 
fire insurance company which was not “payable to, held by or consented to by mort- 
gagee,” subsequent policy not payable to mortgagee or consented to by it held not 
cancellation of prior policy, so that mortgagee was not required to look to new 
policy for compensation or to prorate its loss between the two policies (Rev. St. 
1925, art. 4931). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. DAMAGES. 

In mortgagee’s suit on fire policy, instruction of verdict for damages on sole 
testimony of mortgagee’s agent held proper where judgment entered was within 
estimate of loss given by agent and insurer had ample opportunity to contradict such 
estimate, allowed it to go unimpeached, and made no request to be permitted to 
withdraw its announcement of rest so as to introduce testimony on damages. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Error from County Court at Law, McLennan County; Aubrey Morris, Judge. 

Action by Wm. Cameron & Company, Incorporated, against the Springfield 
Fire & Marine Insurance Company. To review an adverse judgment defendant 
brings error. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Sleeper, Boynton & Kendall, of Waco, for defendant in error. 

ALEXANDER, Justice. 

On August 21, 1933, the Springfield Fire & Marine Insurance Company issued 
and delivered to W. W. Roscoe as owner a policy of insurance by which it insured 
him to the extent of $750 against loss by fire on a frame building situated in Rose- 
bud, Tex. The policy contained a loss payable clause in favor of Wm. Cameron 
& Co., Inc., as mortgagee, as its interest might appear. It also contained the usual 
provision that as to the interest of the mortgagee it should not be invalidated by 
any act or neglect by the mortgagor or owner and that in case of any other insur- 
ance upon the property, the insurer should not be liable to the mortgagee for a 
greater proportion of the loss than the amount this policy should bear to the w hole 
of the insurance on the property “payable to, held by or consented to by said mort- 
gagee.” It provided for cancellation only after ten days’ written notice to the mort- 
gagee. The policy was delivered to and held by the mortgagee at its home office in 
Waco. On December 7, 1933, Roscoe, the owner of the property, without the knowl- 
edge or consent of the mortgagee, secured from St. Paul Fire & Marine Insurance 
Company another policy on the same property for the sum of $1,000 and notified the 
Springfield Fire & Marine Insurance Company to cancel its policy. This last policy 
did not contain any provision in favor of Wm, Cameron & Co., Inc., the mortgagee. 
On December 8, 1933, the agent of the Springfield Fire & Marine Insurance Com- 
pany applied to the local agent of the mortgagee at Rosebud for a return of Its 
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policy, stating to him that the owner of the property had canceled said policy. The 
agent of the mortgagee advised the insurance company’s agent that the policy was 
at the home office of the mortgagee and that he would have to communicate with 
the home office concerning the application for cancellation. The property was 
damaged by fire on December 11, 1933, before the home office was heard from. 

In a suit by Wm. Cameron & Co., Inc., against Springfield Fire & Marine 
Insurance Company to recover on the policy in question, judgment was rendered 
for plaintiff for the sum of $283.11, being the amount of its debt against Roscoe, 
with interest. It was also decreed that said insurance company should be subro- 
gated to any rights that Wm. Cameron & Co., Inc., might have against W. W. 
Roscoe on its debt against him and the lien securing the same to the extent that 
defendant should be required to pay in discharge of this judgment. The defendant 
sued out this writ of error. 

[1] The parties will be referred to as in the lower court. The defendant 
here contends that the owner of the property had a right to control the insurance, 
and that his act in attempting to cancel the policy sued on and in taking out a new 
policy in the St. Paul Fire & Marine Insurance Company in fulfillment of his 
obligation to keep the property insured for the protection of the mortgagee, as 
provided for in the mortgage, which latter policy, it is claimed, inured to the 
benefit of the mortgagee by virtue of the onmitahie assignment thereof as pro- 
vided for in the mortgage, affected a cancellation of the policy sued on so far as 
the mortgagee is concerned and forced the mortgagee to look exclusively to the 
new policy for compensation. It also contends that in the event it should be held 
that it was not relieved of all liability by virtue of the attempted cancellation of 
its policy, that under the provisions of its policy it should not be held liable for 
a greater proportion of the loss than the amount its policy bore to the whole of 
the insurance against the property. These same contentions were considered and 
overruled by the Supreme Court in the case of Union Assur. Society v. Equitable 
Trust Co. (Tex. Com. App.) 94 S.W.(2d) 1151. Under the express terms of the 
policy, as well as the provisions of Revised Statutes, art. 4931, the interest of the 
mortgagee in the policy could not be canceled or invalidated by any act on the part 
of the owner, hence the policy sued on remained in full force. The second policy 
was not “payable to, held by or consented to by mortgagee.” The mortgagee was 
not a party to the new policy and was in nowise required to prorate its loss between 
the two policies. The defendant did not make the St. Paul Fire & Marine Insur- 
ance Company a party to this suit nor otherwise seek recovery against it for any 
part of the loss incurred. These assignments are therefore overruled. 

The case was being tried before a jury. The damage caused by the fire did 
not result in a total loss of the building. Cone, the assistant manager of the 
plaintiff's lumber yard at Rosebud, was the only witness who testified concerning 
the extent of the loss. At the conclusion of the evidence the trial court instructed 
a verdict for plaintiff. The defendant contends that the trial court had no right 
to instruct a verdict on the uncorroborated testimony of plaintiff’s agent. Plain- 
tiff’s said agent testified that he was acquainted with the market value of prop- 
eity in Rosebud and was experienced in making estimates for repair work; that 
the reasonable market value of the building in question prior to the fire was 
$1,200 and its market value after the fire was only $500 or $600; that he had made 
a written estimate of the cost of repairing the building and had furnished a copy 
thereof to the insurance company along with the proof of loss prior to the filing 
of this suit. He estimated the cost of repairing the building at $414. The 
proof of loss, and a copy of Cone’s estimate of the cost of repairing the building, 
were introduced in evidence. The insurance company did not cross-examine Cone 
with reference to this feature of his testimony nor otherwise attempt to discredit 
his evidence. It offered no evidence to the contrary, although it introduced several 
Witnesses who resided at Rosebud and who were familiar with the property. 

(2, 3] We recognize that there is a general rule that testimony of an interested 
party to a suit, though not contradicted by any other witness does no more than 
raise an issue for the determination of the jury. Pope v. Beauchamp, 110 Tex. 
271, 219 S. W. 447. But there is an apparent exception to this rule where the 
testimony of the interested witness is not contradicted by any other witnesses, or 
attendant circumstances, and the same is clear, direct, and positive, and free from 
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contradictions, inconsistencies, and circumstances tending to cast suspicion upon it. 
In such cases it is held that an instructed verdict may be given on such testimony, 
41 Tex. Jur. 942; American Surety Co. v. Whitehead (Tex. Com. App.) 45 
S.W.(2d) 958, par. 3; Golden v. First State Bank (Tex. Civ. App.) 38 S.W.(2d) 
628; Chesapeake & O. Ry. Co. v. Martin, 283 U. S. 209, 51 S. Ct. 453, 75 L. Ed. 
983; M. H. Thomas & Co. v. Hawthorne (Tex. Civ. App.) 245 S. W. 966, par. 3 
(writ refused); Hill v. Staats (Tex. Civ. App.) 187 S. W. 1039; Id. (Tex. Civ, 
App.) 189 S. W. 85 (writ refused) ; Joffre v. Mynatt (Tex. Civ. App.) 206 S. W. 
951; Felts v. Bell County, 103 Tex. 616, 132 S. W. 123; Luling Oil & Gas Co. v. 
Edwards (Tex. Civ. App.) 32 S.W.(2d) 921, par. 20, (writ dismissed) ; Dunlap v. 
Wright (Tex. Civ. App.) 280 S. W. 276; Fidelity & Casualty Co. v. Branton 
(Tex. Civ. App.) 70 S.W.(2d) 780, par. 10 (writ dismissed) ; Texas State Mut. 
Fire Ins. Co. v. Farmer (Tex. Civ. App.) 83 S.W.(2d) 411, par. 1 (writ dis- 
missed); Brown v. McKinney (Tex. Civ. App.) 208 S. W. 565, par. 4 (writ 
refused) ; Trinity Gravel Co. v. Cranke (Tex. Com. App.) 282 S. W. 798, par. 5; 
Beene & Trotter v. Rotan Grocery Co., 50 Tex. Civ. App. 448, 110 S. W. 162; 
Still v. Stevens (Tex. Civ. App.) 13 S.W.(2d) 956 (writ dismissed). We think 
this latter rule should be applied in cases like the one here under consideration 
where the facts establishing the truth or falsity of the matter testified to by the 
interested witness do not rest exclusively within the bosom of the witness but 
are open and visible to every one, and it is easy for the opposite party to procure 
testimony to the contrary in the event the evidence of the interested witness be 
false. In the case at bar the insurance company was advised long in advance 
concerning plaintiff’s contention as to the extent of the loss, the manner in which 
it had estimated the loss and how it expected to prove same. The extent of the 
loss was open and visible to every one, and if the defendant had thought that 
plaintiff’s evidence was incorrect, it could have easily procured testimony to the 
contrary. It allowed the evidence to go unimpeached and without being diséredited 
in the jeast, and although it was warned in advance by the trial judge S$ announce- 
ment that he intended to accept the evidence as true and to give an instructed 
verdict thereon, it made no request to be permitted to withdraw its announcement 
of rest and to introduce testimony to the contrary. The judgment of the trial 
court for $283.11 was well within the estimate of the loss as made by the witness 
in question. This assignment is overruled. 
The judgment of the trial court is affirmed. 


HOME INS. CO. OF NEW YORK v. YOUNG et al. No. 13380. 
Court of Civil Appeals of Texas. Fort Worth. Sept. 25, 1936. 
Rehearing Denied Oct. 30, 1936. 
97 Southwestern Reporter (2d) 360. 
2. WAIVER. 

Provisions inserted in contract by insurer which defeat, diminish, or forfeit 
insurance will be construed strictly against insurer, and even slight circumstances 
will be seized upon as indicative of an intention of insyrer to waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. NOTICE. 

ps Whether insurer which issued fire policy had notice through its agent of 
issuance of another fire policy held for jury, as regards right of insurer to forfeit 
policy under provision against, additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. ADDITIONAL INSURANCE. 

Insurance which did not forfeit fire policy on learning of additional insur- 
ance taken out by insured and thereafter issued another fire policy which was 
in effect when premises were destroyed waived right to forfeit policy under 
provision against additional insurance. y 

(For other cases, see Insurance, Dec. Dig. § 390.) 

5. WAIVER. 

Insurer, by issuing fire policy with notice of taking of another policy and 

thereby waiving right to forfeit policy under provision against additional insur- 
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ance waived right to declare a forfeiture as to policy which was in effect a 
renewal or in lieu of additional policy. 
(For other cases, see Insurance, Dec. Dig. § 389[4].) 


6. EVIDENCE. bad 

Evidence held sufficient to impute notice to insurer on fire policy containing 
provision authorizing forfeiture in case additional insurance was taken of 
existence of additional insurance, and that with such knowledge, insurer waived 
its right of forfeiture and right to deny liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

7. EVIDENCE. : ui 

In action on fire policy wherein insurer defended on ground additional 
i:surance had been taken against terms of policy, evidence relating to policy of 
other insurance as to which insurer had waived its right of forfeiture, which had 
expired prior to destruction of propety, but which had in effect been renewed in 
same amount in another insurance company, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

8 WAIVER. ; a aa 

In action on fire policy containing provision against additional insurance, 
evidence relating to notice to insurer of existence of other insurance held admis- 
sible as regards waiver by insurer of provision against forfeiture 

(For other cases, see Insurance, Dec. Dig. § 664.) 

9, EVIDENCE. e si 

Liability of insurer on fire policy providing against, additional insurance 
where insured had obtained additional insurance but allegedly had given notice 
to insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

11. DENIAL OF LIABILITY. od ; ! : é ! 

Insurer which could not deny liability on fire policy at time it paid mort- 
gagee and took an assignment of debt and lien along with equitable right to 
look to additional insurance carried held not entitled to recover from company 
carrying additional insurance, since right to deny liability was condition prece- 
dent for insurer to take such an assignment. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

12. DENIAL OF LIABILITY. 


Right of insurer on fire policy containing loss-payable clause to mortgagee 
to pay mortgagee and look to additional insurance carried held dependent on 
provisions of trust deed whereby maker bound himself to keep property insured, 
and hence where it appeared that mortgagee was fully paid out of proceeds of 
policy, excess was payable to insured and insurer had no right against additional 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Error from District Court, Montague County; Vincent Stine, Judge. 

_ Suit by W. S. Young and the Farm & Home Savings & Loan Association 
of Nevada, Missouri, against the Home Insurance Company of New York, wherein 
the Home Insurance Company filed its cross-action against the plaintiff W. S. 
Young and against the Milwaukee Mechanics Insurance Company, which it prayed 
be made a party as cross-defendant. To review an adverse judgment, the Home 
Insurance Company brings error. 

Affirmed. 

_ Thompson, Knight, Baker & Harris and Ben F. Vaughan, Jr., all of Dallas, 
tor plaintiff in error Home Ins. Co. ° 

Donald, Kearby & Donald, of Bowie, for defendant in error W. S. Young. 
_ Bryan, Stone, Wade & Agerton and G. W. Parker, Jr., all of Fort Worth, 
for defendant in error Milwaukee Mechanics Ins. Co. 

SPEER, Justice. 

_ This suit was instituted in the district court of Montague county by W. S. 
Young and Farm & Home Savings & Loan Association of Nevada, Mo., for 
convenience hereinafter called Farm & Home Association, against the Home 
Insurance Company, of New York, hereinafter called the Home Company, for a 
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loss by fire growing out of a policy of insurance on certain improvements on 
real estate situated in Bowie, Montague county, Tex., fully described in the 
pleadings. 

The plaintiff Young alleged he purchased the property from his brother, F. 
A. Young, prior to September 3, 1929, and at a time when there was an out- 
standing policy of insurance covering losses by fire on the improvements, being 
policy No. D. H. 364, written by defendant the Home Company in the amount 
of $1,750, and that the property covered by said insurance was reasonably worth 
on the market $3,000; that the policy, when written, had a loss payable clause 
therein to the plaintiff Farm & Home Association as its interest may appear, 
which policy at all times since its issuance had been in the possession of the 

laintiff Farm & Home Association, but that after the purchase by plaintiff 
oung, to wit, on April 30, 1930, there was attached to the policy by the local 
agent of the Home Company that company’s consent to the assignment by F. A. 
Young to plaintiff W. S. Young. That on August 6, 1930, while the policy of 
insurance was in full force and effect, the property was destroyed by fire, and 
that the defendant the Home Company then and there became liable for the 
payment in the sum of $1,750 proportionately to plaintiffs (a) to the Farm & 
Home Association as its interest may appear and (b) the remainder to plaintiff 
W. S. Young. 

Plaintiffs alleged notice of the loss, the submission of estimates of repairs 
and reconstruction as provided by the terms of the policy and demand for pay- 
ment, but that payment was declined by the Home Company and continuous 
failure and refusal to pay. j 

Plaintiffs further alleged that while the property was owned by F. A. Young, 
he, joined by his wife, had executed to the plaintiff Farm & Home Association 
their note and obligation for $1,500 and a valid deed of trust lien on the property 
securing the payment thereof. 

The defendant Home Company, by a fourth amended original answer, pleaded 
that by the terms of the policy it contained a provision to the effect that if the 
insured should then have or thereafter procure any other contract of insurance 
upon the property the policy should become void. That the maximum amount 
of insurance permitted by policv was $1,750 and that the insured at the time 
of the fire held an additional * insurance on the same property in excess 
of the amount permitted by .erms o1 its policy and without the knowledge and 
approval of the company. 

The Home Company further pleaded that the policy sued on also provided 
that the insurer might pay to the mortgagee the amount of its debt, and if the 
company claimed at the time of such payment that there was no liabiliy to the 
owner, it should be subrogated to the mortgagee’s right of recovery upon the 
collateral to the mortgage debt, and that by such payment to the mortgagee it 
could claim and demand an assignment of the debt and mortgage. That with 
the assured’s knowledge and consent it did, on October 20, 1931, pay to the 
mortgagee the sum of $1,533.92, the full amount of the indebtedness, and took 
an assignment of the debt and mortgage, but that due to the violation of the 
additional insurance clause in the policy it denied any liability to the assured. 

The defendant Home Company further pleaded that if it should be determ- 
ined that it was indebted to plaintiff Young under the terms of the policy, it 
should be creditetd thereon for the full amount so paid the plaintiff, the Farm 
& Home Association, with interest since the date of payment. ; 

The defendant Home Company likewise pleaded the loss payable clause in 
the policy in favor of the Farm & Home Association, which provided for the 
assignment of the debt and security to it and for subrogation to all the rights 
and remedies theretofore held by the mortgagee if paid by the insurer while 
denying liability to the assured. It also alleged that by the terms of the deed 
of trust securing the original indebtedness, provision was made for the makers 
to keep the property insured against loss by fire with loss payable to the mort- 
gagee, and that by virtue of the transfer and assignment to it of said debt and 
lien along with all rights held by the mortgagee, it acquired an equitable lien 
on all insurance purchased by the assured covering said property, especially the 
policy issued by the Milwaukee Mechanics Insurance Company. The property 
upon which the deed of trust lien was alleged to exist was described fully, and 
there is no dispute as to that. 
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The defendant Home Company pleaded in cross-action against plaintiff 
W. S. Young, the ownership of the debt and mortgage on the real estate, the 
assumption of payment by W. S. Young, its maturity, demand for payment, 
refusal by Young to pay and prayed for judgment in its cross-action for its 
debt with interest and a foreclosure of the deed of trust lien on the real estate 
described therein. 

The defendant Home Company further pleaded additional provisions in 
the policy, to the effect that it should never be responsible under the policy for 
a greater proportion of any loss on the property than the amount insured shall 
bear to the whole, whether valid or not. That at the time of the fire the plaintiff 
Young had procured and there was in effect another policy of $1,000 written by 
the Milwaukee Mechanics Insurance Company, which company likewise denied 
liability to W. S. Young. That pursuant to the equitable assignment by the 
Farm & Home Association to the Home Company of all its rights, the defendant 
was entitled to recover of the Milwaukee Mechanics Insurance Company its debt 
and interest, and prayed that the last-named company be made a party as cross- 
defendant; and further prayed that plaintiff Young take nothing by his suit, and 
that it have judgment against its cross-defendant for the amount it had paid, 
together with interest thereon, and for judgment against plaintiff Young in its 
cross-action for its debt and a foreclosure of its deed of trust lien. 

The plaintiff Young replied with a supplemental petition and answer to the 
Home Company’s cross-action with a general denial and specially that he had never 
knowingly violated any of the provisions of the policy sued on; that he did not know 
its contents, since by the contract between his grantee and the Farm & Home Asso- 
ciation the latter was entitled to, and had held possession of the policy at all times, 
and that he had never seen the same; that even though the policy contained the 
provision contended for by defendant, same had not been violated in that at the time 
the policy of insurance was issued the company knew through its duly appointed 
policy writing agents there was an additional policy of insurance on the property 
in the sum of $1,000 issued by Westchester Fire Insurance Company, whose local 
agent was C. C. Culp, and that with this knowledge the defendant, the Home Com- 
pany, waived and was estopped to claim forfeiture of the policy, either for a 
renewal of the Westchester Fire Insurance Company policy by that company or by 
any other company at or near the time of its expiration. That the Westchester 
policy expired on June 15, 1929, and because the agency writing same had ceased to 
do business in that locality, the Jameson agency solicited plaintiff to be permitted 
to write a policy of insurance for $1,000 in lieu of the Westchester policy and after 
some negotiations plaintiff instructed said agency to so write the additional insur- 
ance, which was complied with, and the policy for that amount was written by 
cross-defendant Milwaukee Mechanics Insurance Company, dated June 28, 1930, 
covering a period of twelve months. 

Plaintiff Young further alleged that defendant Home Company also knew 
through its said local agent that the last named policy was being written and had full 
knowledge of its existence at all times and never made any objections thereto, nor 
did it object or declare a forfeiture of its policy under the provisions mentioned. He 
further pleaded the defendant Home Company had no just grounds to deny liability 
to him_on said policy at the time it paid the Farm & Home Association and took 
an assignment of the debt and lien held against him. He denied the defendant 
Home Company was entitled to any relief by its cross-action in any form, and 
especially by virtue of an alleged provision in the policy of prorating its liability in 
proportion to the entire insurance carried, for he alleged the property was worth 
more than $2,750, the entire amount of insurance carried. He prayed for relief as 
in his original petition, and that defendant be denied relief on its cross-action. 


Cross-defendant Milwaukee Mechanics Insurance Company answered by 
general demurrer and general denial. 


\t the conclusion of the testimony, the defendant Home Company presented 
a — for an instructed verdict in its favor, which motion was by the court 
refused 


The case was tried to a jury on two special issues submitted by the court 
in response to which it was found (a) that E. M. Stallings Insurance Agency, as 
agents for the Home Insurance Company of New York, had knowledge prior 
to the fire, that the plaintiff W. S. Young had taken out a fire insurance policy 
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through the Jameson Insurance Agency; (b) that after the issuance of the Mil- 
waukee Mechanics Insurance Company policy the Home Insurance Company of 
New York, acting through its agents, waived the provision in its policy in regard 
to the assured taking out fire insurance in some other company. bin 
Upon the answers of the jury, the court entered a judgment reciting, in 


effect, that plaintiff Farm & Home Savings & Loan Association of Nevada, Mo, 


having appeared and announced it had no further interest in the subject-matter 
of this suit and upon motion by it the suit, in so far as it was concerned, was 
dismissed. That the Home Insurance Company of New York take nothing 
against either plaintiff W. S. Young or the Milwaukee Mechanics Insurance 
Company by reason of its cross-action, and that the latter go hence with its 
costs. That the law and facts under the verdict of the jury are with the plaintiff 


W. S. Young, and that his damages are made certain by the provisions of the policy 
sued on and by the agreements of the parties as to the extent of the loss of prop- 


erty sustained by the fire and the amount is $314.08 as the balance due on the policy, 
including interest thereon at 6 per cent. per annum since the date of the fire, and 
judgment was rendered for that amount in favor of plaintiff W. S. Young. — __ 

Motion for new trial was filed by defendant Home Insurance Company of New 
York, and overruled by the court, to which exception in due form was taken and 
notice of appeal given as provided by law. 

" ® e o ‘ . 

lhe case is properly before us for review on writ of error sued out by Home 
Insurance Company of New York, assigning errors covering the acts of the court 
in the admission of much of the evidence, the refusal of the court to give its 
requested instruction for a peremptory verdict, and the nature of the issues sub- 
mitted. 

As we construe the record before us, the controlling issue in the case is 
whether or not the defendant in error Young violated the “additional insurance 


clause” contained in the policy of insurance sued upon by him, Or, to put it 


another way, had the plaintiff in error previously waived, and at the time of the 
trial was it estopped to claim a forfeiture of the policy because defendant in error 
had procured and then carried additional insurance on the property? 

The policy sued on covered loss of the property by fire in the sum of $1,750 
for a period of one year, beginning with September 3, 1930. The policy contained 
a clause as follows: “Total insurance permitted including this policy $1750.00 as 
follows : $17500.00 on item No. 1 (this item is the property subsequently destroyed). 
It is understood and agreed that no other insurance is permitted unless the total 
amount allowed, including this policy, is entered in blank space in paragraph next 
above.” 

The property covered was destroyed by fire on August 6, 1930, at which time the 
defendant in error had procured and was carrying another policy of insurance on 
the same property in the sum of $1,000 with the Milwaukee Mechanics Insurance 
Company, dated June 28, 1930. 

The existence of the last-named policy, it is claimed by plaintiff in error, is in 
violation of the terms of the policy issued by it, especially that part quoted above 
which we have referred to as the “additional insurance clause,” and rendered its 
contract unenforceable. 

[1, 2] We may say at the outset, however, that under our system of laws, for- 
feitures are considered harsh and punitive in their operation and are not favored. 
Provisions inserted in a contract by the insurer which go to defeat, diminish, or 
forfeit the insurance will be construed strictly against the insurer. The law will 
seize upon even slight circumstances indicative of an intention on its part to waive 
a forfeiture. See 24 Tex. Jur., pp. 702, 703, § 27. 

The courts of this state have many times held the provision referred to a reason- 
able one in fire insurance contracts and have uniformly enforced its observance 
The soundness of such construction has seldom been questioned; the reasons are 
obvious and it is unnecessary for us to repeat them here. Unless under the cir- 
cumstances and facts of the case before us plaintiff in error waived its right of 
forfeiture on account of the violation of the provision in the policy, it is our duty 
to see that the trial court enforces it, while the contrary is true, if waived. 

The undisputed facts before us show that for some years prior to 1929 the 
Stallings Insurance Agency at Bowie, Tex., was the agent of plaintiff in error, and 
as such was authorized to make contracts of insurance, issue policies and deliver 
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them to customers; that through this agency plaintiff in error had carried a policy 
of insurance on the property in question for a number of years next preceding and 
through 1929 and until the date of the fire. The defendant in error proved by 
the witness C. C. Culp that he was in the insurance business in Bowie during the 
year 1929 and was agent for the Westchester Insurance Company, and that on 
about June 15, 1929, the Westchester Insurance Company issued its policy of 
insurance for $1,000 for a period of twelve months on the property that was subse- 
quently burned; that on about the day the policy was written he went to the 
ofice of the Stallings Agency to inform them of the policy and did tell the 


employees in the office, Stallings being out of the office at the time, and that later 
he told Stallings of the policy he had written. Plaintiff in error complained of the 


introduction of this testimony and assigns as error the action of the court in per- 
mitting it, but in the view we take of the case, we think it was admissible. It will 
be seen from these facts that at the date of the issuance of the policy sued on, to wit, 
September 3, 1929, the policy issuing agent of plaintiff in error knew of the exis- 
tence of the additional insurance carried by the Westchester Insurance Company ; 
the last-mentioned policy expired on June 15, 1930, prior to the destruction of the 
property by fire. 

_[3] The evidence further shows that at the expiration of the Westchester 
policy, on June 15, 1930, the agency representing that company had ceased to do 


; . ? " 
business at Bowie, lex., and that the Jameson Agency was then operating and 
apparently knew of the expiration of the Westchester policy; this agency solicited 
defendant in error then living in Oklahoma to be permitted to write a similar 
policy on the property and after some negotiations the defendant in error pur- 
chased the insurance. The agent needed some data with reference to the policy 
and asked a friend to procure it for her; the party called the Stallings Agency 


on the telephone and asked them to furnish the data to Miss Glenna Jameson; 


plaintiff in error makes the point that the policy written by the Jameson Agency 
with the Milwaukee Mechanics Insurance Company, being the one in effect at 
the time of the fire, was the one which violated the provisions of its policy pro- 
hibiting additional insurance, and that it did not have notice of the existence 
of that policy. The policy was written within thirteen days of the expiration of 
the Westchester policy of which plaintiff in error did have notice when its policy 
was written, the new policy being for the same amount, and while it cannot be 
said it was strictly a renewal of the Westchester policy, yet we can see no reason 
why a different rule would apply than if the old policy had been renewed in the 
same company. However, the question of notice to plaintiff in error of the issuance 
of the last policy was a close one, and on the evidence was resolved against the 
contention of plaintiff in error. To paraphrase the testimony of the witness Speaks 
on this point as accurately as we can, he testified: The Jameson Agency asked 
him on the telephone to find out from Young some information they wanted to 
put on an insurance policy; he asked Young for the information and was told he 
(Young) did not have the information at Ryan, Okl., where he lived, but that 
it was on a policy with the Stallings Agency; witness called the Stallings Agency, 
talking to Stallings, and told him Jameson wanted this information; he did not 
remember whether or not he told Stallings what Jameson wanted with this informa 
tion; witness told Stallings that Jameson wanted Young’s lot and block numbers; 
he said: “I told Mr. Stallings to give Miss Jameson the information she wanted 
relative to Sherwood’s (Young’s) insurance, whatever she wanted to put on the 
insurance policy. That is what I told him Sherwood authorized it, he didn’t have 
any objection to it. * * * He just said it would be all right, he would give her 
what she wanted. I don’t remember the words he said at that time.” 

Special issue No. 1 as given by the court reads: “Do you find from a pre- 
ponderance of the evidence that prior to the fire the E. M. Stallings Insurance 
Agency, as agents of the Home Insurance Company of New York, had knowledge 
that the plaintiff W. S. Young had taken out a fire insurance policy through the 
Jameson Insurance Agency? Answer yes or no.” The jury answered, “Yes.” 

[4] It is reasonably certain from the testimony that plaintiff in_error had 
notice gf the existence of the $1,000 policy written by Culp for the Westchester 
Insurance Company when it wrote and delivered the policy sued on. This was 
equivalent to a waiver of its right to forfeit its policy under the provision therein 
against “additional insurance.” It had for some years been carrying similar insur- 
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ance on this property, and upon learning of the additional insurance then and 
there had the right to forfeit its contract; but it did not choose to do so. It is 
said in Cooley’s Briefs on Insurance, (2d Ed.) vol. 5, p. 4255: “The rule as to 
waiver or estoppel by the issuance of a policy applies to the renewal of a policy 
with knowledge of changes contrary to the terms of the original policy. Hence, 
if an insurance company, at the time of renewing a policy, knows of a change 
which has occurred since the issuance of the original policy, the renewal is a 
waiver of a condition making the policy void in case such change took place.” 
The writer cites many cases from other states as well as the case of St. Paul Fire 
& Marine Ins. Co. v. Kitchen (Tex. Com. App.) 271 S. W. 893. 

The general rule on this point is as stated by Wood on Fire Insurance, vol. 2, 
p. 1161: “The insurer is estopped from setting up the breach of any condition of 
the policy, when at the time of its issue, it knew that the condition was incon- 
sistent with the facts, and the assured has been guilty of no fraud.” 

This principle has been many times approved by our courts. See Liverpool 
& L. & G. Ins. Co. v. Ende, 65 Tex. 118; AStna Ins. Co. v. Holcomb, 89 Tex. 404, 
34S. W. 915; Wagner v. Ins. Co., 92 Tex. 549, 50 S. W. 569: National Fire Ins. 
Co. of Hartford y. Carter (Tex. Com. App.) 257 S. W. 531. The above authorities 
are also cited by the court in St. Paul Fire & Marine Ins. Co. v. Kitchen, supra. 


[5, 6] It is equally true that although the Westchester Insurance Company 
policy, of which plaintiff in error had notice, was not effective at the time of the 
fire, and for the argument conceding that it did not have notice of the issuance 
by the Jameson Agency of the Milwaukee Mechanics Insurance Company policy, 
effective at the date of the fire, yet we believe and so hold that, with the knowl- 
edge by plaintiff in error that the Westchester policy existed at the time it issued 
the policy sued on, if the Westchester policy had been renewed at its expiration 
waiver would have been as complete and as effectual as if the fire had occurred 
during the life of the first policy; this would be true also if the renewal had 
been in another company. We can see no reason why if the Westchester policy 
had been renewed by that company at its expiration, the waiver would have been 
any more effective than if the insured had purchased a policy for the same amount 
in another company; the hazard would not have been thereby increased. 


Bearing on this point, it was said in the case of American Insurance Company 
of Newark, N. J. v. Maddox (Tex. Civ. App.) 60 S.W.(2d) 1074, 1076: “Appellant 
further contends that even though it be charged with notice of the execution of 
the Karner policies which were in force at the time it issued its last policy, yet 
since two of the Karner policies expired and were renewed after appellant issued 
its last policy, this constituted the procurement of other contracts of insurance 
as prohibited by the above-quoted provision of its policy and appellant has a 
right to urge same as a defense herein. We do not understand this to be the 
rule. The general rule is that the taking of a policy of insurance in renewal of 
a prior policy known to the company to exist is not considered the procurement of 
other contracts of insurance, but is merely the continuation of existing contracts 
and does not violate such inhibition. Cooley’s Briefs on_ Insurance (2d Ed.) vol. 3, 
p. 2877; 14 R. C. L. 1139, § 321; Lewis v. Guardian Fire & Life Assur. Co., 93 
App. Div. 157, 87 N. Y. S. 525.” 

Cooley’s Briefs on Insurance, supra, says: “It appears to be a quite generally 
accepted rule that the taking of a policy of insurance in renewal of prior insurance 
mentioned in the application for a policy is not within the terms of a provision 
in the latter policy requiring notice in case of taking other insurance. The rule 
applies even though the insurance existing at the time of an application is subse- 
quently renewed by another policy, instead of a renewal certificate, and in another 
company.” 

We therefore hold that plaintiff in error had previously waived its right of 
forfeiture when defendant in error purchased the $1,000 policy with Milwaukee 
Mechanics Insurance Company on June 28, 1930, which policy was in effect a 
renewal or in lieu of the policy for the same amount carried by the Westchester 
Insurance Company at the time plaintiff in error issued its policy with full knowl- 
edge of its existence. We consider the evidence sufficient to impute notice to 
plaintiff in error of the existence of the additional insurance, and that with this 
knowledge it waived its right of forfeiture and right to deny liability thereunder. 

[7-9] All assignments of error up to and including No. 15, except Nos. 10, 11, 
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and 12, raise the question in one form or another of the acts of the court in admit- 
ting testimony of the existence of the Westchester policy, the insufficiency of the 
testimony to raise an issue of fact as to its knowledge of the existence of the 
outstanding policies, the submission of the first special issue submitting the ques- 
tion of knowledge, the court’s refusal to give its requested instruction for a 
peremptory verdict and for the refusal of the court to enter judgment in its favor 
irrespective of the jury verdict. Assignments of error Nos. 10, 11, and 12 chal- 
lenge the second special issue upon the ground that the question submitted was 
not one of fact but of law for determination by the court. Assignments Nos. 16, 
17, and 18 go to the refusal of the court to instruct a verdict in favor of plaintiff 
in error against the Milwaukee Mechanics Insurance Company. 

We consider and so hold that there was no eror committed by the court in his 
rulings upon the admissibility of the testimony concerning the existence of the 
first policy of insurance, nor in admitting testimony offered to show notice; it was 
also proper for the court to refuse the requested instruction for a peremptory ver- 
dict; and we therefore overrule assignments of error Nos, 1, 2, 3, 4, 5, 6, 7, 8, 9, 
13, 14, and 15. 

[10] As stated above, assignments of error Nos. 10, 11, and 12 go to the sub- 
mission of special issue No. 2, which inquired of the jury if it found from a pre- 
ponderance of the evidence that after the issuance of the Milwaukee Mechanics 
Insurance Company policy the plaintiff in error waived the provision in its policy 
prohibiting taking out additional insurance. This inquiry was explained by the 
court in this language: “You are instructed in connection with special issue No. 2 
that by the term ‘waived’ is meant the voluntary relinquishment of a known right.” 
The wording of the issue complained of is susceptible to a contsruction which 
perhaps would show merit in the objection raised, yet with the explanation and 
definition of the word “waived” renders it a fact issue, and we do not consider 
it such as would require a reversal of the cause. The assignments of error are 
therefore overruled. 

[11] Assignments of error Nos. 16, 17, and 18 presented by plaintiff in error 
complain of the acts of the court in refusing to give its requested instruction for a 
peremptory verdict in its favor against the cross-defendant Milwaukee Mechanics 
Insurance Company, and in rendering judgment in favor of the last-named company. 
As we view this case, and as expressed in this opinion, plaintiff in error had no 
legal right to deny its liability on the policy to the assured at the time it made 
payment of the mortgage debt to the Farm & Home Savings & Loan Association and 
took the assignment of the debt and lien along with the equitable right to look to 
additional insurance plaintiff Young had procured. This legal right to deny liability 
was a condition precedent for it to take such an assignment, and since the right 
did not exist, it acquired no rights against the Milwaukee Company. 

[12] Furthermore, if we be in error in this conclusion, it is equally true that 
the right to this equitable lien claimed to have heen acquired depended upon the 
provisions in the deed of trust whereby the maker bound himself to keep the prop- 
erty insured at all times in the sum of $1,500 for the protection of the mortgagee. 
He did this very thing in the policy issued by plaintiff in error which, as we have 
seen, was for $1,750 with loss payable clause to mortgagee as its interest may 
appear, and out of this policy it was paid, and the excess in this policy was payable 
to the assured; this excess the court found by calculation to be $314.08, the amount 
for which judgment was rendered in favor of plaintiff Young. These conclusions 
are supported, we think, by the cases of Home Insurance Co. v. Boatner (Tex. Civ. 
\pp.) 218 S. W. 1097, affirmed by the Supreme Court in 239 S. W. 928; Browne v. 
Franklin Fire Ins. Co., 225 Mo. App: 665, 37 S.W.(2d) 977, by the Supreme Court 
of Missouri; Nordyke & Marmon Co. v. Gery et al., 112 Ind. 535, 13 N. E. 683, 2 
Am. St. Rep. 219, by the Supreme Court of Indiana. 

All assignments of error are therefore overruled, and the judgment of the trial 
court is affirmed. 


PHCENIX INS. CO. v. HEATH et al. No. 5709. 
Supreme Court of Utah. Oct. 10, 1936. 
61 Pacific Reporter (2d) 308. 


1. CANCELLATION. 
Where insurer under terms of policy is entitled to cancel policy or reduce its 
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amount, it may direct agent to cancel or reduce amount of policy whereafter agent 
has duty forthwith to do so, and is liable to insurer for amount required to pay mn 
settlement of loss if he negligently delays in obeying instructions and loss occurs 
thereby. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

2. DUTY OF AGENT. 

Fire insurer’s agents having instruction to cancel promptly when so requested 
and that agents would be personally liable for loss resulting from failure to carry 
out instructions held under duty to promptly reduce amount of risk on policy 
according to insurer’s direction, so that delay in so doing was at risk of agent, 
notwithstanding agent’s request to insurer to reconsider order for reduction of risk, 
pending which loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

3. WAIVER. 

Insurer’s letter to agent reaffirming direction to reduce amount of risk on fire 
policy and explaining reason for such direction in reply to request of agent for 
reconsideration of direction to reduce risk held not “waiver” of insurer’s right to 
insist on agents’ compliance with orders of insurer or right to hold agents liable 
for risk or liability incurred by reason of delay. 

“Waiver” is intentional relinquishment of known right, and to constitute 
waiver there must be an existing right, benefit or advantage, knowledge of 
existence thereof, and intention to relinquish it which is distinctly made, 
although it may be express or implied. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

4, RECONSIDERATION. 

In action by insurer against agent for failure to reduce risk on fire policy as 
requested before loss occurred, evidence respecting practice of agent in locality 
having right to request reconsideration of orders for cancellation held inadmissible, 
where practice did not rise to dignity of custom, and no showing was made that 
custom, if any, was brought to knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Appeal from District Court, Salt Lake County; O. W. McConkie, Judge. 

Action by the Phoenix Insurance Company against Fred J. Heath and another. 
Judgment for defendants, and plaintiff appeals. 

Reversed and remanded, with directions. 

Gustin & Richards, of Salt Lake City, for appellant. 

Henry D. Moyle, of Salt Lake City, for respondents. 

FOLLAND, Justice. 

Defendants, as agents for the plaintiff, issued a policy of fire insurance on the 
Roseland Dance Hall in Salt Lake City for $5,000. Plaintiff thereupon requested 
the defendants to reduce the policy to $2,500. Defendants wrote plaintiff request- 
ing reconsideration of plaintiff's demand. Before any reduction in the policy was 
made, the dance hall burned down. Plaintiff paid the insured the full amount of 
the policy and brought this action to recover from defendants the sum of $2,500 
because of their negligent failure to reduce the risk as requested. From a judg- 
ment in favor of defendants, plaintiff appeals. 

The material facts are not in dispute. In plaintiff’s instructions to agents is 
found the following provision: “Cancel promptly when so requested, remembering 
that if agents fail to carry out instructions or act in excess of the authority given 
them, they render themselves personally liable to the company for any loss sus- 
tained.” 

The policy of insurance issued contains a provision that the policy may be 
canceled at any time “by the company by giving five days notice of such cancella- 
tion.” Upon being advised of the issuance of the policy in question, plaintiff 
addressed to defendants a letter dated November 5, 1932, containing the following: 

“While this is a renewal of Protector policy No. 795490 we find that our rein- 
surance facilities this year are somewhat limited due to the fact that this classifica 
tion has had such an unfavorable loss record and consequently reinsuring com- 
panies are not writing the class. Therefore, while we regret to disturb any of this 
liability we find it necessary to ask you to reduce the Protector’s liability under 
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the above policy to $2,500.00. We made a strenuous effort to take care of this 
liability here, but, as stated above, found this impossible. 

“Thanking you for your good attention to this matter, we are.” 

The record does not disclose when this letter was received by the defendants at 
Salt Lake City, but after receipt thereof, and under date of November 13, 1932, 
defendants wrote to plaintiff the following: 

“Regarding your letter of Nov. 5th. Re: Policy No. 797184. We are disap- 
pointed that you feel unable to keep the whole risk. Our business is small, so far, 
and we very much dislike starting to spread it about. We have taken every 
precaution to take good risks, and note with some little pride that fire losses paid 
us or any of our clients have been practically nil. The dance hall in question is a 
very high class place, with all fire precautions suggested for the safety of the 
building promptly taken; also a caretaker is on the place every hour of the day and 
night. 

“We write you to ask you to reconsider your action and again see if you cannot 
place the whole amount as has been done the past several years.” 

Plaintiff replied to this letter under date of November 16, 1932, as follows: 

“We have for acknowledgment your letter of the 13th concerning the reduc- 
tion in the amount covered by the above policy. Before writing you previously 
requesting that this policy be reduced to $2,500.00 we used every effort here to 
secure the necessary reinsurance to avoid disturbing the policy, however, we were 
unable to do so owing to the fact that risks of this class have been practically 
prohibited by most companies. The reinsurance which we had last year on the 
previous policy is not now available to us and, consequently, we are carrying a 
net line greatly in excess of the amount prescribed by the company. In addition 
to this policy we also have $1,750.00 under two other policies giving us a total of 
$6,750.00. 

“We surely regret the necessity of asking your assistance in this matter but 
under the circumstances there is nothing for us to do. I would suggest that you 
give this other $2,500 to some company in Salt Lake. One of your friends, no 
doubt, will be glad to write it for you as most companies will accommodate their 
agent for a reasonable amount and this probably will be a solution of this awkward 
situation. 

“Thanking you to give your early attention to this matter and with kindest 
personal regards, I am.” 

This last letter was received on the morning of November 19, 1932, but the 
Roseland Dance Hall had been totally destroyed by fire a few hours before, the 
fire commencing about 3:30 a. m. on November 19th. 


[1] It is undoubtedly the law that, where an insurance company under the 
terms of the policy of insurance is entitled to cancel the policy or reduce its amount, 
it may direct its agent to cancel or reduce and it is the duty of such agent forthwith 
to do so, and, if he negligently delays in obeying his instructions and loss occurs 
thereby, he is liable to the insurer for the amount it is required to pay in settlement 
of the loss. National Union Fire Insurance Company y. Dickinson, 92 Wash. 230, 
159 P. 125, Ann. Cas. 1918C, 1042, see also note at page 1043; Washington Fire & 
Marine Ins. Co. v. Chesebro (C. C.) 35 F. 477; London Assurance Corporation v. 
Russell, 1 Pa. Super. 320; 2 Couch, Ency. Ins. Law, 1424; 32 C. J. 1073; 14 R. C. L. 
874. The instructions of plaintiff to its agents, as quoted above, is in harmony 
with the rule of law above stated. Such instructions contained no provision cover- 
ing any request to the company by the agent for a reconsideration of its order to 
cancel or reduce. Had notice of cancellation or reduction been given promptly by 
defendants upon receipt of the first notice, plaintiff would not have been required 
to pay a loss in excess of $2,500, as the fire occurred approximately ten or eleven 
days after such notice was received. The date when such notice was received is 
not fixed by the evidence, but it appears from the other correspondence that the time 
consumed in transportation of mail between Salt Lake City and San Francisco 
is not to exceed three days. 

Defendants do not question the rule of law above stated, but attempt to relieve 
themselves from liability for the delay by saying they had a right to ask the com- 
pany for a reconsideration of its demand and that the letter of the 16th from the 
company to the agents in reply to the agent’s letter of November 13th is a 
recognition of the right to ask for a reconsideration and is a waiver of the 
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delay up to that time and that they had a reasonable time, that is, three to five 
days, in which to comply with the request for reduction after the receipt of ‘he 
second letter. The loss having already occurred before receipt of the letter, the 
question of reasonable time is immaterial and that they are not liable for the delay. 


[2] It may be conceded that defendant had a right to ask for reconsideration 
of the peremptory order to reduce the amount of insurance, but, where such 
request is made under the circumstances as shown by this record, the question still 
remains whether the delay thereby occasioned was at the risk of the agents or at 
the risk of the principal. In 2 Couch, Ency. of Ins. Law, 1425, it is said: “And 
liability for resulting damages arises in the case of failure to carry out peremptor; 
instructions to cancel, even though the agent delayed from a mistaken view as 
to the safety of the risk and the wisdom of canceling the same, or from a belief 
that his company was misinformed. * * * On the other hand, it has been held that 
an agent is not liable for failure to cancel within the required time, if he has 
requested his company to reconsider the order, and, in accordance therewith, it has 
taken the matter under consideration.” 


The cases cited in support of the above quotation are the same cases cited by the 
parties hereto, which we shall now consider. Plaintiff cites London Assurance 
Corporation v. Russell, supra, and Washington Fire & Marine Insurance Co. v. 
Chesebro, supra. In the Russell Case the insurance company wrote its agent 
requesting cancellation of the policy, the agent delayed cancellation, indicating by 
his testimony that he did not intend to comply with the request. He did not, as 
here, request a reconsideration, although he did talk with a special agent of the 
company and stated his reasons why he thought the policy should not be canceled, 
Before loss occurred the company again wrote the agent, calling his attention to 
the fact that the policy had repeatedly been ordered canceled and asking his 
prompt attention to the matter. A defense urged that the company having 
permitted the policy to run three or four months after issuing its order to cancel, 
was guilty of contributory negligence which would defeat its claim for damages. 
The court held against the defendant and said the correspondence showed the 
insurance company relied on its first notice to cancel and that it was a primary 
obligation of the agent to obey the orders of his principal and that “one who 
receives orders to cancel a policy delays their execution at his peril.” In the 
Chesebro Case the agent was instructed to cancel a policy at once. Believing the 
company misinformed as to the risk, he wrote explaining the matter and said he 
would hold the policy until he received further orders. Plaintiff wrote the agent 
again, insisting on cancellation and return of the policy. The insured building 
burned the same day the last letter was received. The court charged the jury as 
follows: “That if the agent delayed complying with the peremptory orders of the 
company to cancel the risk, and did so delay from a mistaken view of the safety of 
the risk and the wisdom of canceling it, or in hope of persuading the plaintiff to 
continue the risk, the delay in the meantime was at his own peril and at his own 
risk if a fire should occur.” 

It would seem to follow from the plaintiff's instructions to its agents and the 
law as announced in the cases referred to that defendants were under the duty to 
promptly reduce the amount of the policy according to the positive directions of 
their principal and that the delay in so doing was at their own risk. 

Defendants, over objection, elicited testimony from other insurance agents of 
Salt Lake City to the effect that a reasonable time within which to comply with an 
order to cancel would be three to five days. If notice had been given promptly 
within such reasonable time after the first notice to reduce the policy, the risk would 
have been canceled before the fire loss occurred. The defendants’ liability is there- 
fore established unless the action of the company in writing the letter of November 
16th relieves them of liability. Defendants claim that this leter is an acknowledg- 
ment of their right to request reconsideration and is an express consent to a reduc- 
tion of the policy within a reasonable time after receipt thereof, thereby continuing 
plaintiff's risk at least three to five days after receipt of the letter. The finding of 
the court in this respect was that the letter contained a waiver of any objection the 
plaintiff might otherwise have had to defendants’ failure to reduce the policy as 
requested in its letter of November 5th, and thereby waived any objection it might 
otherwise have had to defendants writing their letter requesting reconsideration. 
Defendants cite and rely on the case of National Liberty Insurance Co. v. Banta, 
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180 Wis. 193, 192 N. W. 985. The headnote, which fairly states the decision, is as 
follows: “Where agents were given five days within which to procure other insur- 
ance after receiving an order to cancel policies written by them, and during that 
time requested the company to reconsider its order for cancellation, which it was 
shown to have done by an unreasonable delay in answering the request and by 
referring the matter to its state agent, the agents were thereafter entitled to five 
days afer receiving a letter from the state agent reaffirming the order to cancel, 
and were not liable to the insurance company for a loss occurring before the 
expiration of the five days.” 

The court said the agent had a right to assume the principal had acceded to his 
request for reconsideration because of unreasonable delay in replying, and that the 
company did actually reconsider the matter. We doubt the soundness of the 
decision. It is difficult to see how an agent by such request can put the principal 
in a position where it will have waived the effect of its positive instructions. How- 
ever that may be, the case differs from this one on its facts in important particulars. 
Here there was no admitted five-day period allowed the agent to effect cancellation 
of the policy, although there was evidence of a practice to take from three to five 
days for such purpose. The agents here did not promptly and within the five-day 
period request reconsideration. The company did not, as in the Banta Case, 
re-examine or reconsider the matter, or delay or take undue time in making repiy, 
but immediately wrote reaffirming its request for cancellation. 

[3] We cannot find in the letter of November 16th any waiver of plaintiff's 
rights as found by the trial court. A waiver is the intentional relinquishment of a 
known right. 27 R. C. L. 904. To constitute a waiver, there must be an existing 
right, benefit, or advantage, a knowledge of its existence, and an intention to 
relinquish it. It must be distinctly made, although it may be express or implied. 
27 R. C. L. 909. The letter is no more than a polite reaffirmance of the demand for 
reduction of the policy with an explanation of why its request had to be made and 
could not be abandoned. There is not in it anything to indicate a waiver or 
relinquishment of the right to insist on the agents’ compliance with its orders or 
of any right to hold the agents liable for any risk or liability incurred or to be 
incurred by reason of the delay. 

In the findings of fact the court made findings responding to the undisputed evi- 
dence respecting the issuance of the policy, the correspondence between plaintiff and 
defendants, the payment of the full amount of the policy covering loss to the insured, 
and then entered finding No. 6, which reads as follows: “That the defendants, as 
agents of the plaintiff, were justified in writing their said letter of November 13th, 
1932, to the plaintiff; that the plaintiff, by its letter of November 16, 1932, waived 
any objection it might otherwise have had to the defendants’ failure to reduce 
said policy as requested in letter of November 5, 1932, from the plaintiff to the 
defendants, and waived any objection it might otherwise have had to the defend- 
ants writing their letter of November 13, 1932, to the plaintiff, that the defendants, 
in writing their letter of November 13, 1932, to the plaintiff, as aforesaid, and m 
thereby seeking further advice from the plaintiff relative to the reduction of the 
amount of said policy, did not act contrary to their duty to the plaintiff in the 
premises, and did not act contrary to instruction, and did not wrongfully fail or 
neglect or refuse to cancel said policy.” 

[4] This is in the nature of a recital of conclusions of law which in our view 
of the case do not follow from the facts as found by the court. There was evi- 
dence admitted over objection respecting a custom or practice in this locality of 
agents, after having been ordered to cancel a policy, having the right to request 
reconsideration of such order. Plaintiff objected to the testimony, and the rulings 
of the court admitting the testimony are assigned as error. The testimony of the 
witnesses indicates a practice with the companies which they represented, but 
does not rise to the dignity of an established custom. Nor is there any show- 
ing that such a custom, if it existed, was brought to the knowledge of plaintiff. 
Westchester Fire Ins. Co. v. Bollin, 106 S. C. 45, 90 S. E. 327. Such a practice 
would be contrary to plaintiff’s instructions to its agents. The trial court made 
no finding as to the existence of such custom, and we would be justified in con- 
cluding the court disregarded the evidence with respect thereto but for the sixth 
finding quoted above, which would seem to be a statement of conclusions of law 
resting partly, at least, on evidence of the custom. 
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Taking the view we do on the admitted facts and the facts actually found by 
the court, it becomes unnecessary to pass on the other assignments of error. 

The judgment is reversed, and the cause remanded to the district court of Salt 
Lake county, with directions to grant a new trial; costs to appellant. 

Elias Hansen, C. J., and Ephraim Hanson, Moffat, and Wolfe, JJ., concur. 


WRIGHT et al. v. WRIGHTSTOWN-MORRIS FARMERS MUT. INS. CO. 
Supreme Court of Wisconsin. Oct. 13, 1936. 
269 Northwestern Reporter 317. 
1. ASSESSMENT. 


Where insured was in default on assessment of mutual insurance company on 
date of levy of another assessment to pay expenses incurred subsequent to his 
default, insured’s failure to pay such additional assessment did not preclude recovery 
by him on fire policy, where original assessment on which he defaulted was paid 
prior to occurrence of loss, since additional assessment was unauthorized while 
he was in default (St. 1931, § 202.11(1, 2, 4, 5). ' 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 

2. LOCATION. 

Where fire policy stated that insured personalty was usually located in Brown 
county, Wis., insured held entitled to recover for destruction by fire of such per- 
sonalty while located within Browne county, although outside of city of De Pere, 
notwithstanding that policy gave insured’s address as within city of De Pere. 


(For other cases, see Insurance, Dec. Dig. § 419.) 


Appeal from a judgment of the Circuit Court for Brown County; Henry 
Graass, Judge. 

Reversed. 

Action by John Wright, as owner, and John Sitzman, as mortgagee, against the 
Wrightstown-Morris Farmers Mutual Insurance Company to recover upon three 
causes of action the amount of losses sustained by plaintiffs upon the destruction by 
fire of property alleged by the plaintiffs to have been insured against such loss under 
policies issued by the defendant. The latter filed an answer denying liability. There- 
after the parties disposed of the first cause of action by a settlement, and stipulated 
the facts involved in the other causes of action. Upon a trial on the merits, the 
court concluded that the defendant was not liable, and judgment was entered dis- 
missing the complaint as to the second and third causes of action. Wright 
appealed. 

North, Bie, Duquaine, Welsh & Trowbridge and Alex Wilmer, all of Green 
Bay, for appellant. 

Chadek, Cornelisen & Denissen, of Green Bay, for respondent. 

Fritz, Justice. 

[1] The facts are undisputed. On this appeal it suffices to note, in respeet to 
the second cause of action, that on July 18, 1932, the defendant, a town: mutual 
insurance corporation, issued to appellant a fire insurance policy covering grain and 
hay, which were destroyed by fire on August 10, 1933. Appellant had failed to pay 
an assessment duly levied October 10, 1932, and by reason of that default the policy 
became suspended January 10, 1933. While it continued suspended, the defendant 
levied another assessment on May 1, 1933, for the purpose of paying expenses and 
losses incurred after January 10, 1933, and a pro rata share of that assessment was 
levied against the appellant. On August 7, 1933, he paid the assessment levied in 
October 1932, but he never paid the assessment levied in May, 1933. On this appeal 
the only question is whether the defendant was not liable, under the policy, for 
the loss in question because of the appellant’s failure to pay that May 1933 assess- 
ment. 


Appellant contends that the May, 1933, assessment was invalid as against him 
because the defendant was not authorized, under section 202.11 (1) and (2), Stats., 
to levy any assessment against him to raise funds to pay fire losses which it had 
sustained between January 10, 1933, and August 7, 1933, for the reason that his 
policy had become suspended on January 10, 1933, because of his failure to pay 
the October, 1932, assesment, and that therefore his property was not insured at 
the time the defendant incurred the losses for which the May 1933 assessment 
was levied. 
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That contention should have been sustained by the trial court. Section 202.11 
(5), Stats. 1935, provides: “No payments shall be made by the company upon the 
policy of any member if at the time he shall suffer a loss he shall be in default and 
shall have failed to pay his assessment prior to the expiration of thirty days from 
the time limited in said notice.” 

Consequently, appellant’s property ceased to be insured upon the suspension 
of the policy on January 10, 1933, because of his failure to pay the October, 1932, 
assessment. That being true, the defendant was not authorized to levy an assess- 
ment against him on account of the property described in that policy. The manner 
of levying assessments and the liability of the defendant’s members to assessment 
are controlled by the provision in subdivisioris (1) and (4) of section 202.11, Stats. 
On that subject, subdivision (1) provides: “When the amount of any loss shall 
exceed the funds on hand the president shall convene the board of directors who 
shall make an assessment upon all property insured at the time of the loss”; and 
subdivision (4) provides: “The corporation may borrow money to pay losses 
incurred on or after the first day of November preceding, but an assessment to 
cover such loan shall be levied before the first day of November following, upon 
all persons insured at the time such losses were incurred.” 

Thus the defendant’s authority to levy assessments is limited to “an assessment 
upon property insured at the time of the loss”; and “upon all persons insured at 
the time such losses were incurred.” Consequently, as neither the appellant nor 
his property were insured, under that policy, between January 10, 1933, and August 
7, 1933, the levy of the May, 1933, assessment against him was unauthorized and 
invalid, and created no obligation on his part. 

It follows that when the appellant, on August 7, 1933, paid the assessment levied 
on October 10, 1932, he was no longer in default under that policy, and that therefore 
he is entitled to recover thereon for the hay and grain, valued at $823, which was 
destroyed by fire on August 10, 1933. 

|2] The third cause of action is to recover, under a policy issued by the 
defendant on February 6, 1933, for a loss by fire on August 10, 1933, of wagons, 
sleighs, and harnesses, which were on appellant’s farm located in Brown county, 
Wis., but outside of the city of De Pere. The trial court sustained defendant’s 
contention that the policy in suit did not cover the wagons, sleighs, and harnesses 
on that farm. 

In the application for the policy in suit, which covered wagons, sleighs, and 
harnesses, as well as other personal property, and also a dwelling house and a barn 
belonging to the appellant, there were the following questions and answers: 

“1. Situation? Part of Section? Town and range? No of Acres to Premises? 
1 Lot 

“1. 616 S. Michigan St. Lot No. 3 Bolles Add. Town 23 Range 20.” 

However, the policy, as prepared and issued by defendant, to the appellant, pro- 
vides that the defendant “does insure John Wright, his heirs and assigns, 

“614 S. Michigan St., Lot No. 3, City of De Pere. 

“Description of Premises on Which Insured Property is Usually Located. 

. Section Township Range ...... County of Brown and 
State of Wisconsin, against loss or damage by Fire * * * to an amount not exceed- 
ing Three Thousand One Hundred and XXXXX Dollars to the following described 
property while located and contained as described herein and not elsewhere, to-wit: 


“On his wagons, sleighs & harness. .$300. * * * ” 


Thus, in the policy as written by defendant, there was no more specific or 
detailed statement as to the location of the insured wagons, sleighs, and harness 
than that the property was usually located in Brown county, Wis. Consequently, 
in so far as that property was concerned, it was within the coverage of the policy, 
if it was usually located at some place within Brown county, regardless of whether 
that place was within or outside of the city of De Pere. The words and figures 
“6l4 S. Michigan St. Lot No. 3, City of De Pere,” as they were inserted by 
defendant in the policy immediately following the words “does insure John Wright, 
his heirs and assigns,” serve merely to describe or identify “John Wright.” As 
they clearly precede the words “Description of Premises on Which Insured Property 
is Usually Located ...... Section Township Range County of 
Brown and State of Wisconsin,” they are not to be read as though they followed 
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those words or any part thereof. In the absence of some reformation of the policy, 
the only description therein as to the usual location of the wagons, sleighs, and 
harness in question is the plain and unambiguous statement therein “County of 
Brown and State of Wisconsin,” and the appellant is entitled to have the policy 
enforced as worded and written by the defendant. Even if there were some uncer- 
tainty in that respect on the face of the policy, it would have been the result of the 
defendant writing it in that form. Consequently, there would be applicable the rule 
that: “If an insurance company, in writing its policy, fails so to write a provision 
as to indicate with reasonable certainty what it means by it, it has not just cause 
for complaint that the provision is given a reasonable construction contrary to its 
contention, although its contention may also have reason to support it. The court 
will not in such case do any fine or precise balancing of reasons or splitting of 
hairs to uphold its contention.” Charette v. Prudential Insurance Company, 202 
Wis. 470, 475, 232 N. W. 848, 850. 

It follows that the appellant was entitled to recover under the policy for the 
destroyed sleighs, wagons, and harness, valued at $215. 

Judgment reversed, and cause remanded, with directions to enter judgment for 
the recovery by appellant on the second and third causes of action as stated in the 
opinion. 

Martin, J., took no part. 
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MARINE 


THE SCHODACK. 
UNITED STATES v. AMERICAN INS. CO. OF NEWARK, N. J., et al. 
District Court, S. D. New York. June 15, 1936. 
16 Federal Supplement 218. 
1. COLLISION. 

Damages to ship, caused by negligence of insured’s ship which came into contact 
with third ship, which in turn came in contact with damaged ship, held not result of 
“eollision” within hull policy provisions, and hence insured could recover on prop- 
ertv and indemnity policy which expressly excluded indemnity for damages caused 
by collision covered by ordinary hull policy. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

2. WAIVER. 

Where insurers under property and indemnity risk policies disclaimed liability 
to shipowner for damages required to be paid because of ship’s negligence, declined 
to participate in defense of action against shipowner, and refused to pay indemnity 
sued for, insurers waived policy requirement that shipowner’s claim be presented 
with proper proofs of loss within specified time. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Libel by the United States of America, as owner of steamship Schodack, against 
the American Insurance Company of Newark, New Jersey, and others. 

Decree for libelant in accordance with opinion. 

Lamar Hardy, U. S. Atty., of New York City (Charles E. Wythe, Sp. Asst. to 
U. S. Atty., of New York City, of counsel), for libelant. 

Tompkins, Boal & Tompkins, of New York City (Arthur M. Boal, of New 
York City, of counsel), for respondents. 

Hutsert, District Judge. 


Libelant, as owner of the steamship Schodack, sues the respondents (all Ameri- 


can insurance corporations) to recover $2,280.02 which the libelant paid pursuant to 
a final decree of the United States District Court of the Eastern District of New 
York, dated January 23, 1933, which held the steamship Schodack solely at fault for 
damages sustained by the steamtug Hanscom. 

This case was submitted upon an agreed statement of facts, and the question 
presented for determination is the meaning of the word “collision” as used in a 
policy of marine insurance. 

" Libelant relies upon the fact that the Schodack had no physical contact with the 
anscom, 


On June 2, 1931, the Schodack was proceeding, under her own power, into a 
drydock between Piers 2 and 3 on the west side of the Hudson River at Hoboken, 
N. J. She was assisted by three steamtugs, viz.: The John J. Timmins, on her 
port bow with a line fast thereto: the Dalzellace, with her nose against the port 
quarter ; and the Dalzellido, with a line on the starboard quarter. 

The master of the Timmins had been called to the bridge of the Schodack to act 
as pilot and was directing her berthing pursuant to a contyact which provided that 
the charterer should he liable for any damages resulting therefrom. The wind and 
tide caused the Schodack to drift down and come in contact with the Timmins, 
thus forcing the latter into contact with the Hanscom, which was moored along 
the north side of Pier 2. No damage was sustained by the Timmins. 

The question involved is in two parts: (a) Is the liability of the libelant to the 
owner of the Hanscom for which it seeks indemnity from respondents covered by 
a hull policy; and, if not, (b) whether such liability is properly within the coverage 
of the insurance contract here in suit. 

[1] The United States Shipping Board had maintained two self-insurance funds 
covering (a) hull risks, and (b) property and indemnity risks, commonly referred 
toas P & I insurance; discontinuing the latter it made a contract with the respond- 
ents to cover such risks under like conditions. 

The pertinent provisions of the contract in suit are: 

“Subject to all the limitations hereinafter stated, or agreed to by the acceptance 
of an application for membership or entry of any vessel in the agency, each member 
shall be indemnified in connection with each vessel entered against loss, damage, or 
expense (not being the ‘ordinary losses, damages, or expenses’ of the trade in 
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which the entered vessel is employed) which the member shall become liable to pay 
and shall pay as the owner of an entered vessel, and which shall result from the 
following liabilities, risks, events, and/or occurrences, * * * 

“(5) Liability for loss of or damage to any other vessel or craft, or property on 
board such other vessel or craft caused otherwise than by collision.” 

And further provided that: “No vessel enrolled in the Agency shall be entitled 
to indemnity from the Agency * * * for any liability or expense resulting from any 
risk, event or occurrence covered by the terms of the ordinary form of marine 
insurance policy on hull, machinery, etc.” 

It is conceded that no cause of action would exist under the English authorities, 
but the libelant contends that our own courts have taken a contrary view. 

It is the contention of the respondents that under the provision last above 
quoted, the damages to the Hanscom were caused by collision and such liability is 
covered by the usual collision claim in a hull policy. 

It is stipulated that the standard form of collision clause in hull policies in 
effect at that time provided: “If the Vessel hereby insured shall come into collision 
with any other Ship or Vessel, and the Assured or Charterers shall in consequence 
thereof become liable to pay, and shall pay by way of damages to any other person 
or persons any sum or sums in respect of such collision, we the underwriters, will 
pay the Assured or Charterers such proportion of such sum or sums so paid as our 
respective subscriptions hereto bear to the value of the Vessel hereby insured, 
provided always that our liability in respect of any one such collision shall not 
exceed our proportionate part of the value of the Vessel hereby insured * * * 
(provisions relating to cost of litigation and sistership provisions omitted). Pro- 
vided always that this clause shall in no case extend to any sum which the Assured 
or Charterers may become liable to pay, or shall pay for removal of obstructions 
under statutory powers, for injury to harbors, wharves, piers, stages and similar 
structures, consequent on such collision, or in respect of the cargo or engagements 
of the Insured Vessel, or for loss of life or personal injury.” 

fo Queee Ins. Co. v. Globe & Rutgers Fire Ins. Co. (The Napoli), 263 U. S. 487, 
44S. Ct. 175, 176, 68 L. Ed. 402, Mr. Justice Holmes said: “There are special 
reasons for keeping in harmony with the marine insurance laws of England, the 
great field of this business.” 

The leading English case is The Niobe, decided by the House of Lords in 1891, 
reported as McCowan v. Baine, App. Cas. 401, also as 7 Asp. M. C. (N. S.) 89. 

In that case, The Niobe, a sailing ship, was covered by a policy of insurance at 
and from “the Clyde (in tow) to Cardiff and/or Penarth, while there, and thence 
to Singapore, and while in port for thirty days after arrival.” 


On the voyage from The Clyde to Cardiff, the tug came in Collision with, and 
seriously damaged, another vessel whose owner recovered damages from both The 
Niobe and her tug upon the theory that under such circumstances the two vessels 
were one and the contact was a collision under the policy. 

In this case Lord Bramwell wrote a dissenting opinion which is the basis of the 
principal decision relied upon by the libelant. The rule established by the majority 
opinion in the case of The Niobe has since been followed in William France Fenwick 
& Co., Ltd. v. Merchants’ Marine Ins. Co., Ltd., 3 K. B. (1915) 290. 

In that case the Cornwood and the Rouen were steamships, both proceeding up 
the Seine to Rouen. The Cornwood gave a signal to pass on the portside of the 
Rouen, to which the latter assented and reduced her speed to three or four knots 
per hour. The Cornwood proceeding about ten knots per hour, drew ahead and 
ported across the bow of the Rouen, whose stern was attracted by the Cornwood 
Seeing that a collision was inevitable, the Rouen reversed her engines and put her 
helm to port but not with sufficient effect to prevent a collision between the anchor 
on her port how and the Cornwood’s starboard quarter. The Rouen, which had 
been coming to port just before the collision, when disengaged from contact 
with the Norwood, continued her swing to port into the middle of the stream where 
she struck the Galatee (a vessel coming down the river) amidships—almost at right 
angles. There was an action in the admiralty court which found that the Corn- 
wood was liable for the damage to the Galatee as a result of the collision or the 
proximity of the Cornwood and the Rouen. The decree was successively affirmed 
by the Court of Appeals and the House of Lords. Action was then brought upon 
the policy of marine insurance (hull and machinery) under which the Cornwood 
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was insured and recovery was had and an appeal was taken to the King’s Bench. 
The pertinent clause of the policy in that case provided, in part: “And it is further 
agreed that if the ship hereby insured shall come into collision with any other ship 
or vesesl, and the assured shall in consequences thereof become liable to pay, and 
shall pay by way of damages to any other person or persons any sum or sums * **” 

Lord ees Chief Justice, said: “The question in this case is whether the 
plaintiffs have brought themselves within the words ‘shall in consequence thereof’— 
that is, in consequence of a collision with another ship ‘become lable to pay and 
shall pay’ the damages,” and held that the liability of the Cornwood to the Galatee 
was prone about by the collision of the Cornwood with the Rouen. 

But I do not feel that I can ignore the determination of ig Circuit Court of 
Appeals, Second Circuit, in the case of Western Transit Co. v. Brown, 161 F. 869, 
870, followed by Judge Adams.of this court in Coastwise Seonheailihe Co. v. AXtna 
Insurance Co. (D. C.) 161 F. 871, 874. 

In Western Transit Co. v. Brown, supra, in which a clause substantially the 
same was involved, the facts were: The tug Mariposa, with the schooner Martha in 
tow, coming down the starboard side of a dredged cut about 800 feet wide was met 
by the steamers Wilbur and Troy going up. The Wilbur suddenly sheered, to port 
and struck and sank the Martha. In a suit by the owners of the Martha against 
the Wilbur and Troy, both steamers were held at fault. The court found they 
were going up the wrong side of the center of the cut, were racing, and that the 
Trov kept so close to the Wilbur that she sucked the Wilbur’s stern into her own 
wake, and so caused the Wilbur to sheer to port, carrying her into the Martha. 

While the facts are distinguishable from those in the case at bar, I feel bound 
by the language of the court speaking through Ward, C. J., who said: 

“We entirely approye of the language of Lord Bramwell in his dissenting 
opinion in the case of The Niobe * * * which was a suit on this very clause: 

‘‘T say, then, in very fact, the Niobe did not come into collision with the 
Valetta, causing a liability in the appellant, and, according to the ordinary primary 
meaning of the words used, the case is not within them. This is agreed. But it is 
said that for some reason the primary and natural meaning of the words is to be 
extended; and that we should hold that there was a collision where there was none. 
I am at a loss to see why. I think an act of Parliament, an agreement, or other 
authoritative document ought never to be dealt with in this way, unless for a 
cause amounting to a necessity or approaching to it. It is to be remembered that 
the authors of the document could always have put in the necessary words if they 
had thought fit. If they did not, it was either they thought of the matter and would 
not, or because they did not think of the matter. In neither case ought the court 
to do it. 

‘In the first case, it would be to make a provision opposed to the intention of 
the framers of the document; in the other case, to make a provision not in the 
contemplation of these framers.’” 

And continued: “We think the language of the clause means that the vessel 
of the assured shall herself come into contact with the injured vessel, and, as the 
Troy did not come into contact with the Martha, the decree of the court below 
is affirmed.” 

In Coastwise Steamship Co. v. Aétna Insurance Co., supra, the tow of the 
insured tug was in contact with and damaged a third vessel for which the tug alone 
was held liable. Ina suit brought by the tug owner against the hull underwriters to 
recover indemnity under the collision clause, the court, in dismissing the libel, said: 
“The language of the clause in the insurance policy there [Western Transit Co. v 
Brown] was substantially like that contained in the one in question here,-and the 
decision seems determinative of the controversy, but it is proper to say that if the 
libelant here had desired to secure the kind of indemnity it urges it is entitled to, it 
could have done so by the payment of an additional premium, when a policy would 
have been issued to cover the loss.” 

It does not appear that Judge Adams considered the contention and determina- 
tion in The Niobe Case, that the tug and her tow were one. It has since been held 
that within the meaning of the Harter Act (46 U. S. C. A. §§ 190-195) the tug and 
her tow is one vessel. Sacramento Nav. Co. v. Salz (The San Joaquin No. 4 Ten- 
nessee), 273 U. S. 326, 47 S. Ct. 368, 71 L. Ed. 663, 1927, A. M. C. 397. And 
equally so in a proceeding for limitation of liability, In re Hugh O’Donnell (C. C. A. 
2) 26 F.(2d) 334, 1928 A. M. C. 988. 
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To follow the construction of the hull policy as interpreted by the English 
authorities would seem to be a flat repudiation of the law in this district, and in 
consequence I am forced to determine, as a matter of consistency, that the libelant 
is entitled to recover under the P and I policy. 

(2] There is no merit in the contention of the respondents that the libelant’s 
claim is barred for failure to present it with proper proofs of loss within the time 
specified in the contract. 

The correspondence submitted as exhibits attached to the stipulation between 
the parties demonstrates that from the outset the respondents disclaimed any liabil- 
ity, declined to participate in the defense of the action, and refused to pay the 
indemnity sued for. 

The repudiation of liability by the underwriters is a waiver of the requirement 
insisted upon. Royal Insurance Co. v. Martin, 192 U. S. 149, 24 S. Ct. 247, 48 L. Ed. 
385; American Merchant Marine Ins. Co. v. Margaret M. Ford Corp. (C. C. A) 
269 F. 768; Derrick Barge Holly, 1925, A. M. C. 1569. 

There will be a decree for the libelant for $2,280.02 with interest, the decree to 
run against the respective respondents in the proportion set forth in the contract of 
insurance. Settle decree on three days’ notice. 
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AUTOMOBILE 


ST. PAUL MERCURY INDEMNITY CO. OF ST. PAUL v. LONG et al. 
No. 5866. 
Circuit Court of Appeals, Third Circuit. Sept. 11, 1936. 
85 Federal Reporter (2d) 848. 
2, IDENTIFICATION. 


Whether truck involved in automobile accident was one covered by liability 
policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. IDENTIFICATION. 

In suit on automobile liability policy, evidence held to sustain finding that truck 
involved in accident was one covered by policy, notwithstanding that motor and 
serial numbers given in policy did not coincide with those of truck causing accident. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. REFORMATION. 


Failure of state court in suit between insured and insurer to reform automobile 
liability policy and correct apparent error in description of truck held not ground 
for reversal of judgment for injured parties against insurer, since reformation of 
policy was unnecessary to correct mere matters of description. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by Harry W. Long and another against the St. Paul Mercury Indemnity 
Company of St. Paul. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

John A. McKenna, of Newark, N. J. (Herbert Plaut, of New York City, of 
counsel), for appellant. 

Quinn, Parsons & Doremus, of Red Bank, N. J. (Theodore D. Parsons, of 
Red Bank, N. J., of counsel), for appellees. 

Before Davis and Thompson, Circuit Judges, and Dickinson, District Judge. 

Davis, Circuit Judge. 

This is an appeal from a judgment of the District Court in favor of the plaintiff 
Long for $7,148.78, and for the plaintiff Fleming for $5,174.53. 


On October 8, 1930, Long and Fleming were riding in Long’s automobile when 
it was struck by a truck belonging to the Long Trucking Company. The trucking 
company has no connection with the plaintiff Long. The plaintiffs instituted suit 
against the trucking company in the Monmouth county common pleas court of New 
Jersey, to recover for personal injuries and damage to the automobile. Long was 
awarded a judgment for $5,783, and Fleming for $4,442 against the trucking 
company on July 22, 1931. The plaintiffs thereupon obtained a writ of execution 
which was returned, marked “nothing found,” by the sheriff, acting upon advice of 
counsel for the plaintiffs, and without making any real investigation into the assets 
of the trucking company. 

The plaintiffs commenced suit in the Supreme Court of New Jersey against 
the appellant in October, 1931. The action was removed to the federal District 
Court in November, 1931, and came on for trial before Judge Clark and a jury 
on June 8, 1932. The defendant contended: First, that the truck involved in the 
accident was not the one covered by the policy of insurance; second, that if the 
policy did cover this truck, the policy was void because the trucking company 
held the trucks upon a conditional sales, or lease, basis, and consequently it was 
guilty of a breach of the warranty in the policy requiring that the sole and uncon- 
ditional ownership of the automobile be in the insured; and, third, that the truck- 
ing company was not insolvent, and hence the return of the writ of execution 
unsatisfied did not comply with chapter 153, Laws New Jersey 1924, P. L. p. 352 
(Comp. St. Supp. 1924, N. J. § 99—90e), which requires, as a condition precedent 
to the maintenance of this type of action, that the return of the sheriff of the 
execution unsatisfied be by reason of the insolvency or bankruptcy of the assured. 

Toward the end of the first day of the trial the court declared: “I cannot see 
any question for the jury in any of the testimony that has been taken today. I 
haven't seen any issues of fact. * * * ” To this the defendant agreed, but counsel 
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for plaintiffs protested that the question of insolvency was based upon questions 
of fact, which were for the jury to decide. The court then asked: “Well, will 
you agree to make it simple, to leave to me the question of solvency?” To this 
the defendant agreed, but the plaintiff did not say anything. Thereupon the jury was 
dismissed and no exception was taken to this action. The trial was then adjourned 
sine die. In February, 1934, the defendant offered additional evidence, which was 
received. In September, 1934, the parties presented further evidence to the court. 
In March, 1935, Judge Clark handed down his decision, by letter, in which he 
found for the plaintiffs upon all questions and judgment was entered thereupon. 

{1] The primary question is whether or not this court has the power to review 
the findings of the District Court. Congress has provided that issues of fact in 
civil cases may be tried and determined without a jury whenever the parties or 
their attorneys agree to waive the jury by a written stipulation filed with the 
clerk, or by oral stipulation made in open court and entered in the record. 28 U. S. 
C. A. § 773. This does not imply that a jury may not be waived without con- 
forming to these statutory requirements, but the Supreme Court has repeatedly held 
that if these requirements are not complied with, the hearings before the Dis- 
tric Court are in the nature of a submission to an arbitrator and the court's deter- 
mination of the issues of fact cannot be reviéwed on appeal. Kearney v. Case, 12 
Wall. (79 U. S.) 275, 20 L. Ed. 395; Bond vy. Dustin, 112 U. S. 604, 5 S. Ct. 296, 

lL. Ed. 835; Campbell v. United States, 224 U. S. 99, 105, 32 S. Ct. 398, 56 
L. Ed. 684; Duignan v. United States, 274 U. S. 195, 198, 199, 47 S. Ct. 566, 71 
L. Ed. 996. 

The appellant, however, contends that the procedure adopted in the present case 
is more akin to a request by both parties to a directed verdict, rather than a 
case in which the parties before trial agree to waive a jury. But none of the for- 
malities, for either of these methods of taking the case from the jury, were com- 
plied with.. It does appear, however, from the record that Judge Clark warned 
counsel that a written stipulation should be filed. It should be said that the learned 
trial judge understood the action of the parties to be a waiver of the jury, and 
this was a fair and logical conclusion to be drawn from their actions at the time. 
But since counsel disregarded the directions of the court and did not file a written 
stipulation and no oral stipulation was made in open court and entered in the 
record, the determination of the issues by the judge was that of an arbitrator and 
may not be reviewed on appeal. 


However, if we are in error in this, the result will be the same, for the decision 
of the District Court was correct and should be affirmed on the merits, as we later 
show. 


[2-4] The appellant contends that the truck involved in the accident was not 
the one covered by the policy. Whether or not this is true, the question was 
one for the jury. Knabe v. Independence Indemnity Co., 144 A. 179, 7 N. J. Mise. 
93; Lorenz v. Bull Dog Automobile Ins. Association, of Chicago (Mo. App.) 277 S. 
W. 596; Belt Automobile Indemnity Association vy. Ensley Transfer & Supply 
Co., 211 Ala. 84, 99 So. 787, 791. If the procedure adopted in the court below 
should be interpreted as a dimissal of the jury after motions for a directed verdict 
were made by both parties, the decision of the learned trial judge is to be 
accorded the same effect as would be given to a verdict of a jury (Beuttell v. 
Magone, 157 U. S. 154, 15 S. Ct. 566, 39 L. Ed. 654: Williams v. Vreeland, - 
U. S. 295, 39 S. Ct. 438, 63 L. Ed. 989, 3 A. L. R. 1038; Southern Surety Co. 
Fidelity & Casualty Co. (C. C. A.) 50 F. (2d) 16), and he was clearly of the selon 
that the truck involved in the accident was the same truck which was covered 
by the policy. There is ample evidence to sustain that opinion. It was shown 
that the Lone Trucking Company purchased two 6%-ton Mack trucks: that it 
insured two 6%-ton Mack trucks; that at the time it took out the insurance it 
owned only two 6%-ton Mack trucks. This and other evidence tends to show that 
the truck involved in the accident was the same truck that was covered by the 
insurance. That the motor and serial numbers given in the policy do not coincide 
with the motor and serial numbers of the truck causing the accident might have 
been, as the court found, a mistake which occurred in transcription. They 
were mere matters of description for identification which are immaterial to the 
risk and are not grounds for a reversal. White v. Home Mutual Insuranace 
Association of Towa, 189 Towa 1051, 179 N. W. 315; Wyman v. Security Insurance 
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Company of California, 202 Cal. 743, 262 P. 329; De Paola v. National Insurance 
Co., 38 R. I. 126, 94 A. 700; Sunderlin on Automobile Insurance, § 177, p. 103. 

[5] That the Court of Chancery of New Jersey refused to reform the policy and 
correct the apparent error (Long Trucking Company v. St. Paul Indemnity Com- 
pany, decided by the Court of Chancery of New Jersey, 1930,* unreported) is 
immaterial to the issue here and cannot possibly afford a ground for reversal, for 
is not necessary to reform a policy to correct mere matters of description. White 

Home Mutual Ins. Association of Iowa, supra; De Paola v. National Insurance 
Co. supra; 32 Corpus Juris, § 514, p. 1288. 

|6, 7] The Long Trucking Company, after the commencement of the present 
litigation, brought suit in the Monmouth district court of New Jersey to recover 
from the appellant expenses incurred by it in defending the tort action brought by 
Long and Fleming. The decision was for the appellant, and it contends that since 
the same questions were presented in that case as in the present case, the judgment 
in that case is a bar to recovery here on the ground of res judicata. But that 
is untenable, for a federal court will give only that force to an adjudication of a 
state tribunal which would be given to it by the courts = that state. Covington’ 
v. First National Bank of Covington, 198 U. S. 100, =" Ct. 562, 49 L. Ed. 963; 
Wright v. Georgia Railroad & Banking Co., 216 U. "420, 3% S. Ct. 242, 54 L. 
Ed. 544. In Bergin v. Ganley, 107 N. J. ‘Law, 242. 154 A. 731, the Court of 
Errors and Appeals of New Jersey held that a suit brought in a state district court 
subsequent to a proceeding before the Supreme Court of New Jersey, on the same 
subject-matter, which reached a conclusion in the district court before judgment 
in the Supreme Court, was not res judicata as to the Supreme Court. If the 
Supreme Court of New Jersey was not bound by the decision of the district court of 
that state, neither was the United States District Court bound by the decision of the 
state district court in the case at bar. 

As to the second and third elements of defense, we believe that there was suf- 
ficient evidence hoth as to the insolvency of the insured, and the sole and uncon- 
ditional ownership of the trucks by the insured to sustain the judgment entered 
in the District Court. 

The judgment of the District Court is therefore affirmed. 


ASSOCIATED INDEMNITY CORPORATION v. MANNING et al. No. 583. 
District Court, W. D. Washington, S. D. Sept. 25, 1936. 
16 Federal Supplement 430. 
1. DECLARATORY JUDGMENT. 

Declaratory Judgment Act held not to give federal court jurisdiction of non- 
resident insurer’s suit to determine its liability on automobile liability policies and te 
enjoin further prosecution of personal injury actions against insured of which state 
court alone had jurisdiction, since determination of issues involved by federal 
court would result in defeating state court’s jurisdiction (Jud. Code § 274d, as 
amended, 28 U. S. C. A. § 400). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. JURISDICTION. 

Federal court held without jurisdiction of suit by nonresident insurer to obtain 
declaratory judgment adjudicating its liability on automobile liability policies 
arising from automobile collision on ground that it was in nature of a bill quia timet, 
since liability, if any, had already attached (Jud. Code § 274d, as amended, 28 
U.S. C. A. § 400). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

In Equity. Suit by the Associated Indemnity Corporation against J. M. Man- 
ning, doing business as Manning Motors, and others. 

Cause dismissed for lack of jurisdiction. 

Plaintiff, a California corporation doing an insurance business, sues defendants, 
citizens of the state of Washington, alleging that certain of the defendants threaten 
to start suit against plaintiff and the defendants J. M. Manning, doing business as 
Manning Motors, and Manning Fuel Oil Company, a corporation, on account of a 
collision had by one Fleshman while, at the direction of defendant Manning, driving 
an automobile, and asks: 


*No opinion for publication. 
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“1. That this Court enter a declaratory judgment declaring that this plaintiff ‘s 
under no duty or obligation to appear and defend said suits or to assume any 
liability for the acts of said C. G. Fleshman or said J. M. Manning doing business as 
Manning Motors or Manning Fuel Oil Company, a corporation, at the time of said 
collision. 

“2. That this Court declare that said collision and accident were not covered by 
plaintiff’s policies. 

“3. That defendants be enjoined and restrained from prosecuting further their 
causes of action pending the decision of this cause of action. 

“4. For such other and further relief as to the Court may seem just and 
equitable in the premises.” 

The complaint alleges the issuance of a policy by plaintiff to the defendant 
J. M. Manning, doing business as Manning Motors, insuring him with respect to 
accidents sustained, or alleged to have been sustained, by reason of the conduct of 
the insured’s business as described. The complaint further alleges the issuance by 
plaintiff of three other policies to the defendant Manning Fuel Oil Company cover- 
ing certain trucks, insuring such defendant for damages imposed by law tor acci- 
dental personal injuries or death due to the use of said trucks and for accidental 
injury to or destruction of property. 

The complaint further alleges: 

“VI. That on the morning of March 27, 1936 Manning Fuel Oil Company, : 
corporation, had sent one of its oiltrucks loaded with oil and driven by one Frank 
Majerus, an employee of Manning Fuel Oil Company, a corporation, to the Weyer- 
hauser Lumber Company Mill at Longview, Washington, to deliver oil. A call for 
oil having come into the office of the Manning Fuel Oil Company from the Long 
Bell Lumber Company log pond at Longview, Washington, J. M. Manning, President 
of Manning Fuel Oil Company, directed one C. G. Fleshman, a garage mechanic 
employed by J. M. Manning doing business as Manning Motors in said garage 
aforesaid, to take a De Soto Sedan automobile, owned by said J. M. Manning, doing 
business as Manning Motors, and drive to said Weyerhauser Mill and order said 
Majerus with his load of oil to take the oil over to the Long Bell Lumber Company 
log pond instead of to Kelso as originally planned. That said Fleshman did take 
said De Soto car awd did drive to said Majerus and did perform said errand and did 
direct said Majerus as aforesaid; that said Fleshman did nothing else other than as 
above set forth and was under no other orders at said time; that said errand was 
entirely on behalf of Manning Fuel Oil Company, a corporation, and not on behalf 
of J. M. Manning doing business as Manning Motors nor for any purpose of such 
business. 

“VII. That while said Fleshman was returning to said garage he had a collision 
at the intersection of Fir, 26th Street, Nicholas Boulevard and Washington Way, 
Longview, Washington wherein Anna Beesley received severe injuries and died 
shortly thereafter; that Maxine Beesley claims receiving severe injuries; that 
Albert Gibson and Verlae Beesley received more or less minor injuries therein.” 


It is also alleged that the defendants, other than the defendant Manning and 
the Manning Fuel Oil Company, who will herein be designated as “Claimants,” are: 


“Through their attorney, making claims upon J. M. Manning doing business as 
Manning Motors and upon Manning Fuel Oil Company, a corporation and upon this 
plaintiff for sums up to $10,000.00 for damages for said death and injuries; that J. 
M. Manning doing business as Manning Motors and Manning Fuel Oil Company, 
a corporation are making demand upon this plaintiff to defend them from the law 
suits which claimants’ attorney has threatened to file immediately and to pay any 
judgment that may be rendered when said action or actions are tried and if a judg- 
ment is rendered against J. M. Manning doing business as Manning Motors or 
Manning Fuel Oil Company, a corporation, to pay same. This plaintiff declines 


to do. 


“XII. That it is the plaintiff’s contention that plaintiff’s policies did not cover 
said J. M. Manning doing business as Manning Motors or Manning Fuel Oil 
Company, a corporation, or said employee C. G. Fleshman at the time of said 
collision; that said employee was on no business or matter covered by the policies 
herein at said time and asks this Court to so adjudicate. 

“XIII. That this action is brought under the Declaratory Judgment Act of 
Congress of June 14, 1934 and Amendment Act August 30, 1935, Section 405 
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(Section 400 Title 28 U. S. C. A.); that a controversy exists between claimants 
and plaintiff and between claimants together with said J. M. Manning doin 
business as Manning Motors and Manning Fuel Oil Company, a corporation — 
plaintiff as to whether plaintiff should appear and defend said actions and pay 
said judgments if rendered. 

“XIV. That the amount in controversy exceeds the sum of $3,000.00 and up 
to $10,000.00 exclusive of interest and costs. 

“XV. That defendants and each of them other than J. M. Manning doing 
business as Manning Motors and Manning Fuel Oil Company, if not already done, 
threaten to start suit against defendant J. M. Manning doing business as Manning 
Motors and Manning Fuel Oil Company, a corporation, and this plaintiff and will, 
unless restrained, prosecute said suits to judgment before this instant suit is 
decided; that it is necessary that this instant suit be decided prior to the bringing 
of defendants’ suits or the trial thereof in order that this plaintiff may know 
whether or not to appear and defend said suits when commenced and the defense 
thereof tendered to plaintiff; that unless this Court declares whether or not this 
plaintiff must appear and defend said suits prior to said answering of said suits 
and trial thereof irreparable harm will be done this plaintiff as judgment will be 
taken against defendant J. M. Manning doing business as Manning Motors and/or 
against Manning Fuel Oil Company, a corporation, and garnishment or other 
process served on this plaintiff.” (Italics the court’s.) an B: 

A hearing having been had upon the motion of the claimants for a dismissal 
of the complaint for want of equity or right to relief against the moving defend- 
ants, the court ordered a hearing upon the question of the court’s jurisdiction. 

N. A. Pearson, of Seattle, Wash., for plaintiff. 

J. C. McCoy, of Longview, Wash., for defendants J. M. Manning and Manning 
Fuel Oil Co. 

E. H. Kohlhase, of Kelso, Wash., and Arthur I. Moulton, of Portland, Or., 
for defendants Harold, Melvin, and Maxine Beesley, Albert Gibson, and Verlae 
Heesley. 

CusHMAN, District Judge (after stating the facts as above). 

[1] The Declaratory Judgment Act (Jud. Code, § 274d), as amended (title 28 
U.S. C. A. § 400) provides: 

“(1) In cases of actual controversy except with respect to Federal taxes 
the courts of the United States shall have power upon petition, declaration, com- 
plaint, or other appropriate pleadings to declare rights and other legal relations 
of any interested party petitioning for such declaration, whether or not further 
relief is or could be prayed, and such declaration shall have the force and effect 
of a final judgment or decree and be reviewable as such. 

“(2) Further relief based on a declaratory judgment or decree may be 
granted whenever necessary or proper. The application shall be by petition to a 
court having jurisdiction to grant the relief. If the application be deemed suf- 
ficient, the court shall, on reasonable notice, require any adverse party, whose 
rights have been adjudicated by the declaration, to show cause why further relief 
should not be granted forthwith. 

“(3) When a declaration of right or the granting of further relief based 
thereon shall igvolve the determination of issues of fact triable by a jury, such 
issues may be submitted to a jury in the form of interrogatories, with proper 
instructions by the court, whether a general verdict be required or not.” 

_ In any suit brought by claimants against the defendants Manning and the 
oil company, they are not concerned with whether the plaintiff, in its policies, has 
undertaken to defend such a suit or not. 

Beyond question one of the major objects sought in the enactment of the 
Declaratory Judgment Law was the lessening of litigation. 

If the court has jurisdiction of this proceeding, it will determine as a fact 
upon whose business Fleshman, the driver of the automobile, was engaged at the 
time of the collision. 


_ If, by the Declaratory Judgment Law, litigation is to be lessened and not 
increased, a determination by the court of that fact will be conclusive alike not 
only as between plaintiff and defendants but between the defendants also. 

_ Claimants have a right to elect to sue the defendant Manning or/and the 
defendant oil company. If claimants have a right to join the plaintiff as a defend- 
ant in such a suit, Landaker v. Anderson, 145 Wash. 660, 261 P. 388; Johnson v 
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eereyeet 174 Wash. 178-181 et seq., 24 P.(2d) 607, they are not obliged to 
0 so. 

Of a suit by any of claimants against the defendant Manning or/and the 
defendant oil company there can be no doubt that the state court alone has juris- 
diction. This court would not have jurisdiction to enjoin such a suit. 

To give the declaratory judgment statute the scope required to support the 
court’s jurisdiction invoked by the bill in the present suit affords too facile a means 
for defeating the jurisdiction of the state court to warrant giving it such con- 
struction, in the absence of a clearly expressed intention. If, in the causes cited 
from the Fifth Circuit, a different conclusion has been reached, with such con- 
clusion I am unable to agree. In Pan American Petroleum Co. et al. v. Chase 
Nat. Bank of City of New York (C. C. A.) 83 F.(2d) 447, the bill of complaint 
was of an ancillary nature. 

[2] If the declaratory judgment statute provides a jurisdiction of the nature 
supporting bills quia timet, Meeker v. Baxter (C. C. A.) 83 F.(2d) 183-187, the 
present cause is not one under the statute because it is brought after liability, 
if any, has attached. 

The cause will be dismissed for lack of jurisdiction. Any order embodying 
the foregoing ruling will be settled upon notice. 

The clerk is directed to notify the attorneys for the parties of the filing of this 
decision. 

UNITED STATES FIDELITY & GUARANTY CO. v. HEARN et al. 8 Div. 730. 
Supreme Court of Alabama. June 11, 1936. 
Rehearing Denied Oct. 8, 1936. 
170 Southern Reporter 59. 
1. DECLARATORY JUDGMENT. 

Action may be brought by liability insurer, under declaratory judgment 
statute, against insured parties suing insured, to have court declare whether 
or not insurer is liable to defend suit (Declaratory Judgment Act, Gen. Acts 
1935, pp. 777-779). 

(For other cases, see Insurance, Dec. Dig. § 610.) 


2. DECLARATORY JUDGMENT. 


Where suits for injuries were pending against driver and owner of automo- 
bile, by guests or passengers for hire, and insurer had issued group policy to 
company employing driver, insurer held entitled under statute to adjudication 
of its liability to defend the pending suits (Declaratory Judgment Act, Gen. Acts 
1935, pp. 777-779). 

(For other cases, see Insurance, Dec. Dig. § 610.) 

On Rehearing. 
3. RENTAL. 

Under automobile liability policy providing that it should exclude obligation 
of insurer while automobile was rented to others or used for livery purposes or 
for carrying passengers for consideration, insurer held not relieved from liability 
for accident occurring on pleasure trip, where owner furnished automobile and 
personal services and companions jointly contributed his living expenses, since 
parties were engaged in common enterprise or joint adventure for pleasure. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Knight, J., dissenting. 

Appeal from Circuit Court, Colbert County; C. P. Almon, Judge. ; 

Bill in equity by the United States Fidelity & Guaranty mpany against 
McCoy Hearn and others. From a decree sustaining a demurrer to the bill and 
dismissing it, complainant appeals. 

Reversed and remanded. 

Coleman, Spain, Stewart & Davies, of Birmingham, and Andrews & Almon, 
of Sheffield, for appellant. 

Horace C. Wilkinson, of Birmingham, and Henry D. Jones, of Florence, for 
appellees. 

Tuomas, Justice. 

The bill was by the surety company and sought to be maintained under the 


recent Declaratory Judgment Act. Gen, Acts 1935, pp. 777-779. 
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The bill as amended was challenged by demurrer, and the application for 
temporary injunction was heard on affidavits and oral testimony. The decree 
denied injunctive aid to prevent the hearing of suits at law; demurrer was 
sustained, and the bill was dismissed. 

An object of the amended bill was to obtain an adjudication of appellant’s 
liability to defend the several pending suits against McCoy Hearn, as owner and 
driver of an automobile, for personal injuries, by collision, to guests or passengers 
for hire who were with him in the car. The bill further sought adjudication of 
appellant’s liability under its group policy of insurance (exhibited) issued to the 
Birmingham News Company by whom Hearn was employed. 

The statute, among other things, contained the following: 

“All persons shall be made parties who have or claim any interest which 
would be affected by the declaration, and no declaration shall prejudice the 
rights of persons not parties to the proceeding. * * * 

“This act is declared to be remedial; its purpose is to settle and to afford 
relief from uncertainty and insecurity with respects to rights, status, and other 
legal relations; and is to be liberally construed and administered. * * * 

“This act shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states which enact it, and to harmon- 
ize, as far as possible, with federal laws and regulations on the subject of 
declaratory judgments and decrees.” Gen. Acts 1935, p. 779, §§ 11, 12 and 15. 

This act was recently construed in Jefferson County v. Johnson (Ala. Sup.) 
168 So. 450. 

[1] The general authorities are to the effect that an action may be brought 
by a liability insurer, under the declaratory judgment statute, against the insured 
and other parties who are suing the insured to recover for personal injuries or 
death, to have the court declare the liability vel non of the liability insurer 
to defend said pending suits. American Motorists’ Ins. Co. v. Central Garage, 
& N. H. 362, 169 A. 121; Post et al. v. Metropolitan Casualty Ins. Co., 227 App. 
Div. 156, 237 N. Y. S. 64; Sauriolle, Adm’r v. O’Gorman, etc., 86 N. H. 39, 163 
A. 717, 723; Malley v. American Indemnity Corporation, 297 Pa. 216, 146 A. 571, 
8i A. L. R. 1322; Utica Mut. Ins. Co. v. Glennie et al., 132 Misc. 899, 230 N. Y. S. 
673; Ohio Casualty Ins. Co. v. Plummer (D. C. Tex.) 13 F. Supp. 169; Borchard 
on Declaratory Judgments, pp. 492-497. 

[2] The question whether appellant was or was not bound to defend the 
suit is an important preliminary determination, and held to fall within the benef- 
icent provisions of such a statute. Sauriolle, Adm’r v. O’Gorman, etc.; Ameri- 
can Motorists’ Ins. Co. v. Central Garage, supra. The applicable policy provision 
is: “To defend in his name and behalf any suit against the Assured seeking damages 
on account of such Bodily Injury or Property»Damage, even if such suit is 
groundless, false or fraudulent.” 

We are of the opinion, and so hold, that the bill as amended presented a 
justiciable question, as defined by this court in Jefferson County v. Johnson, 
supra; an actual existing controversy within the jurisdiction of the court, between 
the parties to such controversy and within the meaning of our act approved 
September 7, 1935. Gen. Acts 1935, pp. 777-779; Borchard on Declaratory 
Judgments (1934) p. 35; Sullivan & Sons Mfg. Co. et al. v. Ideal Building & 
Loan Ass’n, 313 Pa. 407, 170 A. 263, 98 A. L. R. 1. 

It is not necessary, at this time, that we make other pronouncements than 
that the temporary injunction should have been granted to preserve the status 
quo. Such order will be made on a renewed application to the trial court. 

_ The decree of the trial court is reversed, and the cause is remanded for a 
trial in this case of the facts of the respective liabilities vel non. 

Reversed and remanded. 

Anderson, C. J., and Gardner, Bouldin, Brown, and Foster, JJ., concur. 

Knight, J., dissents. 

On Rehearing. 

Thomas, Justice. 

In view of another trial, it may be observed that there are exhaustive briefs 
cn both sides on the question whether or not, at the time of the accident, the 
automobile in which the injured parties were riding was being used for carrying 
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passengers for a consideration, or was rented to others, or used for livery 
purposes, within the excluded obligations of the policy. 

The pertinent provisions of the policy are: “This policy shall exclude any 
obligation of the company” under the contract agreements “while any disclosed 
automobile is being rented to others or used for livery purposes or for carrying 
passengers for a consideration.” If any of these material alternatives or condi- 
tions existed within the meaning of the contracting parties, at the time of the 
injury, then liability or indemnity therefor is not within the coverage of the 
policy issued by complainant. 

The rule of a strict construction, and that obtaining as to ambiguous pro- 
visions in such policies, are well understood or declared in this jurisdiction 
(Equitable Accident Insurance Co. v. Osborn, 90 Ala. 201, 9 So. 869, 13 L. R. A. 
267 ; Illinois Automobile Ins. Exch. vy. Southern Motor Sales Co., 207 Ala. 265, 92 


So, 429, 24 A. L. R. 734; Gilliland v. Order of Ry. Conductors of America, 216 
Ala. 13, 112 So. 225: Inter- Ocean Casualty Co. v. Foster, 226 Ala. 348, 147 So. 


127) ; and the rule of a strict construction applied in this case. 
The word “used,” considered as to facts falling within a statute in Ex 


parte Smith (Smith v. State), 212 Ala. 262, 102 So. 122, affords a slight analogy 
for the determination of the material question presented. 


In Armistead v. Lenkeit et al., 230 Ala. 155, 157, 160 So. 257, 259, this court, 
in dealing with a common enterprise and liability required of a common carrier 


of passengers for hire, says: “Obviously, an arrangement by which the car 
owner agrees in advance to transport another on a trip, which both wish to 
take, each contributing thereto, one by furnishing the car and driving it, and 
the other furnishing gas and oil, does not impose on the driver the degree of 
care required of a common carrier of passengers. Neither does it impose the 
same obligations as a private carrier for hire, save in so far as like duties arise 


from the intendments of the relation.” This is contrary to the Virginia rule 


cited by appellant: Cartos vy. Hartford Accident & Indemnity Co., 160 Va. 505, 
169 S. E. 594, 597; Sleeper et al. v. Massachusetts Bonding & Ins. Co., 283 Mass. 
511, 186 N. E. 778; 81 I. L. J. 1139. 


In Gross et al. v. Kubel et al., 315 Pa. 396, 172 A. 649, 95 A. L. R. 146, also 
cited by appellant, the arrangement for compensation under which the car 
was being used at the time of the accident amounted to, not only reimbursement 


for gas and oil, but additional compensation for the use of the car, This is not the 


effect, however, of a cooperative enterprise for conveyance, where parts of the 
contribution to the expense of ways and means were made by some of the parties 
to the joint or co- operative enterprise in money and part by another in the form of 
his car and personal services in»its operation to the others. The expression “joint 
adventure” has often been defined by this court, rendering it unnecessary to again 
set forth its meaning; so, also, of the duty of drivers to guests or passengers in a 
car where that relation exists. Whiddon v, Malone, 220 Ala. 220, 124 So, 516; 
Morgan Hill Paving Co. v. Fonville, 218 Ala. 566, 119 So. 610; Van Heuvel v. 
Roberts, 221 Ala. 83, 127 So. 506; Lunsford et al. v. Shannon, 208 Ala. 409, 94 So. 
471: Bentley-Beale, Inc. v. Wesson Oil & Snowdrift Sales Co., 231 Ala. 562, 165 
So. &30. 

If it be said that Hearn’s living expenses on the trip were to be paid from the 
moneys jointly contributed by the cooperating companions or coadv erturing parties, 
it is obvious that all the parties thereto agreed and intended that Hearn’s contribu- 
tion to the joint enterprise was his car and his personal services, and that this would 
equal the amount of money and services to be contributed by the other joint adven- 
turers. And the payment of Hearn’s living expenses on the trip, if made, was an 
incident and not a consideration of the carriage, and required equal contributions to 
be made on the part of others. The same may be said of the respective contributions 
of personal services in driving. 


We tind no case exactly like this. Each enterprise or adventure is to be judged 
on its particular facts. 

(3) When McCoy Hearn and his companions left Alabama for Rose Bow! to 
see the football game, all the parties who went were engaged in a common enterprise 
or joint adventure for pleasure, and to that end the automobile was being used at 
the time of the injury. That is, as the case stands, the automobile was not shown 
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to be used at the time in question within the reservations or exclusions of obligation 
of the company which we have set out above. 

The foregoing is not intended to foreclose either of the parties on any question 
of fact and liability thereon. That is, the construction of the policy is based upon 
the averments of the bill and not upon the affidavits. 

The application for rehearing is overruled. 

All the Justices concur in what is declared on rehearing. 


GREAT AMERICAN INDEMNITY CO. v. DURHAM et al. No. 25563. 
Court of Appeals of Gedrgia, Division No. 2. Oct. 17, 1936. 
187 Southeastern Reporter 891. 
2, CO-DEFENDANT, 


Insurer of motor carrier held properly joined with carrier as party defendant 
in action for injuries on policy given under provisions of Motor Common Carrier 
Act (Code 1933, § 68-612). 

(For other cases, see Insurance, Dec. Dig. § 610.) 

3. CO-DEFENDANT. : ' 

Under statute providing that action on motor carrier’s bond should be avail- 
able to any person sustaining actionable injury or loss protected thereby, suit for 
automobile damages within coverage of bond held maintainable against insurer 
without prior suit and judgment against motor carrier, notwithstanding provision 
of policy requiring such judgment, especially where policy expressly provided that 
statutory provisions should supersede contrary provisions in policy (Code 1933, 
§ 68-612). 

(For other cases, see Insurance, Dec. Dig. § 610.) 


Syllabus by the Court. 


1. Under the controlling decision of this court, there was no misjoinder; and, 
had such been the case, no special demurrer was filed at the first term, seeking to 
take advantage of such defect. 

2. Under the controlling decision of this court, and especially where the 
liability policy expressly provided that statutory provisions should supersede any 
contrary provision in the policy, the suit was maintainable against the insurer with- 
out the necessity of first suing and obtaining a judgment against the motor carrier, 
notwithstanding an express provision to that effect in the policy. 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Action by Sam Durham and others against the Great American Indemnity 


Company. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 


_ Harold Hirsch & Marion Smith, Welborn B, Cody, and Edward L. Cody, all 
of Atlanta, for plaintiff in error, 


W. B. Mebane, of Rome, and T. J. Long, of Atlanta, for defendants in error. 
JENKINS, Presiding Judge. 

__[l, 2] 1. A misjoinder of parties is a defect which should be taken advantage 
of by special demurrer filed at the first term. Burkhalter v. People’s Bank, 175 Ga. 
744 (3), 165 S. E. 749; Georgia R. Co. v. Tice, 124 Ga. 459, 462, 52 S. E. 916, 4 
Ann. Cas. 200; Willingham, Wright & Covington v. Glover, 28 Ga. App. 394 (1, a), 
111 S. E. 206, and cit. There being no demurrer to the instant petition, which was 
brought to recover automobile damages jointly against an individual motor carrier 
and the insurer on an insurance policy given under the provisions of section 7 of 
the Motor Common Carrier Act of 1931 (Ga. Laws 1931, pp. 199, 203; Code, § 
68-612), there is no merit in the contention of the insurer in this court that it could 
not be joined with the motor carrier in the same action on the policy. Moreover, 
the decisions of this court in LaHatte v. Walton, 53 Ga. App. 6, 184 S. E. 742, and 
Laster v. Maryland Casualty Co., 46 Ga. App. 620, 168 S. E. 128, are controlling, 
and would determine the merits of this contention adversely to the insurer. 

_ [3] 2. The general and special grounds of the insurer’s motion for new trial, 
alter a verdict of $200 in favor of the plaintiff, which are based on the specific con- 
tention that an express provision of the policy precluded suit against the company 
until the amount of liability should first be determined by a final judgment against 
the carrier alone, likewise are concluded, adversely to the insurer, by the recent 
decision in Great American Indemnity Co. v. Vickers, 53 Ga. App. 101, 185 S. E. 150. 
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That case, like this, involved liability to a member of the general public by the 
same insurer of the owner of a motortruck, under a similar policy provision, that 
“no action shall lie against the company to recover for any loss, * * * unless it shall 
be brought to recover for loss * * * the amount of which shall have been definitely 
determined, (a) by final judgment after trial of the issue in an action against the 
insured, or (b) by agreement” between all the parties. The instant policy contains 
an additional provision, that “any specific statutory provision in force in the State 
in which it is claimed that the assured is liable for any such loss as is covered hereby 
shall supersede any provision in this policy inconsistent therewith.” Section 7 of 
the Motor Common Carrier Act requires the carrier to give a bond “for the pro- 
tection, in case of passenger vehicles, of the passengers and baggage carried, and 
of the public, against injury proximately caused by the negligence of such motor 
common carrier, its servants or agents”; and provides that “such bonds shall be for 
the benefit of, and subject to suit or action thereon by, any person who shall sus- 
tain actionable injury or loss protected thereby”; and that, if a policy of indemnity 
insurance is given in lieu of such bond, it “must substantially conform to all of the 
provisions hereof relating to bonds.” In the Vickers Case it was held that, since 
such a bond or policy is given for the protection of the public, and the policy is one 
against liability, and since the intent and meaning of the statute permits a suit 
thereon jointly against the motor carrier and the surety on the bond or the insurer 
in the policy, the provisions of the act would be read into the policy and supersede 
any provision therein to the contrary. See, also American Surety Co. v. Googe, 
45 Ga. App. 108, 163 S. E. 293. Accordingly, under the Vickers decision, especially 
in view of the above specific provision of the policy, the insurer was subject to suit 
by an injured member of the public directly on the policy, without the necessity of 
first suing and obtaining judgment against the carrier. The court did not err in 
refusing a new trial. 
Judgment affirmed. 
Stephens and Sutton, JJ., concur. 


SHEHEE-FORD WAGON & HARNESS CO., Inc. v. CONTINENTAL 
CASUALTY CO. No. 5310. 


Court of Appeal of Louisiana. Second Circuit. Oct. 30, 1936. 
170 Southern Reporter 249. 
1. DUTY TO DEFEND. 


_ Defenses of automobile liability insurer to suit brought by one injured by 
insured’s automobile denying liability of insured to person injured and _ liability 
of insurer to insured were inconsistent, and did not fulfill duty of insurer under 
policy either to deny obligation or recognize liability and give insured undivided 
support. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. DENIAL OF LIABILITY. : 

Liability insurer which, in suit brought by one injured by insured’s automobile, 
denied its own liability as well as insured’s, opposed efforts of insured to obtain 
rehearing after judgment against insured but in favor of insurer, failed to exhaust 
remedies of insured by appeal and endeavored to have writ of review obtained 
by insured annulled, did not unqualifiedly recognize policy so as to amount to a 
defense contemplated by policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. DUTY TO DEFEND. 

Where liability insurer in suit brought by one injured by insured’s automo- 
bile, assumed position directly opposed to policy and property rights of insured 
by denying validity of policy and failing to assert all rights of insured, insured 
was warranted in securing own counsel and taking all available and necessary 
legal steps for its protection, and insurer was liable for attendant expenses. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. ATTORNEY’S FEES. 

In action on automobile liability policy, relative amounts of work performed 

by attorneys for insured and insurer in defense of suit covered by policy held 
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immaterial on issue of insurer’s liability for such expenses, where insurer failed 
to defend suit according to terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

5. ATTORNEY’S FEES. 

Rules that attorney’s fees and costs of printing briefs incurred by insured in 
defending suit covered by liability policy are not recoverable from insurer held 
inapplicable, where insurer failed to defend action according to terms of policy; 
insurer being liable under such circumstances for whatever actual expense insured 
was compelled to undergo. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Action by the Shehee-Ford Wagon & Harness Company, Inc., against the 
Continental Casualty Company for breach of contract. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Irion & Switzer, of Shreveport, for appellant. 

Dickson & Denny, of Shreveport, for appellee. 

HamitEr, Judge. 

A policy of insurance was issued by defendant, Continental Casualty Company, 
insuring plaintiff’s Ford coupé against the causing of property damage and per- 
sonal injury. A clause of the contract provided that: 

“The Company agrees to investigate all reported accidents covered hereby; 
to defend for the assured any suits, even if groundless, brought against the assured 
to recover damages for which indemnity is payable under this policy, unless the 
Company shall elect to effect settlement thereof; to pay, irrespective of the limits 
of liability hereafter mentioned, all expenses incurred by the Company for investi- 
gation or defense, including all costs taxed against the assured in such suits. 
xen” 

On June 16, 1933, one Franklin A. Jones sustained injuries when struck by the 
insured car while it was being driven by J. M. Tarpley. Thereafter the injured 
man instituted suit No, 10749 in the district court of Claiborne parish, seeking a 
solidary judgment for damages against the insured, Shehee-Ford Wagon & 
Harness Company, Inc., which is plaintiff herein, and the insurer, Continental 
Casualty Company, defendant herein. That proceeding, which we shall hereafter 
more fully discuss, ultimately resulted in a judgment in favor of Jones and 
against both of said parties in solido. Insurer paid the principal, interest, and 
costs of the trial court, provided for in the judgment. 

Defenses to the suit were conducted by counsel engaged by the insurance 
company, and by attorneys separately employed by the insured. 

In this suit, plaintiff contends that the defendant insurer breached the policy 
contract by failing and refusing to properly defend it in the above-mentioned 
damage suit; that insured was compelled to employ counsel and defend itself 
separately ; and that insurer is responsible to it for all expenses incurred in making 
that defense. Plaintiff describes such expenses as being the’ premium on the 
appeal bond, costs of appeal to the Court of Appeal, cost of printing briefs for 
the Supreme Court, and attorney’s fees, and prays for judgment against defendant 
in the amount of $598.90. 

Insurer answered by averring that it did defend this plaintiff in the damage 
suit, and tendered to it in the registry of the court the sum of $89.95, representing 
the costs in the Court of Appeal, the premium on the appeal bond, and the accrued 
costs in this suit to the date of tender, which amount is admitted to be due and 
owing by it. 

The trial court granted judgment herein in favor of plaintiff, as prayed for, 
and defendant has appealed. 

By reason of the tender to which we have above referred, the only items of 
expense here disputed are those for $15.50, the cost of printing briefs in the 
Supreme Court, and $500 as attorney’s fees. 

A proper understanding of this controversy necessitates our reviewing gener- 
ally the development and progress of the above-mentioned damage suit. This we 
shall now do. 

Shortly after the institution of the suit by Jones, the insurer, through its 
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attorneys, tendered to the petition a plea of prematurity and an exception of no 
cause or right of action, both of which were overruled. The exception recited that 
the insured had breached the contract of insurance by failing to timely report the 
accident, and that there was no liability on the part of the insurer. Separate 
answers, containing identical allegations, were then filed by the defendants therein, 
such answers denying negligence on the part of the driver of the car, and averring 
alternatively that he was an independent contractor and not an employee of the 
insured. A trial on the merits was later had, resulting in a solidary judgment in 
favor of Jones and against said defendants for $2,212.50, together with interest 
and all costs of the suit. From the judgment both defendants appealed to this 
court under a joint motion. 

In considering the case on the appeal (Jones v. Shehee-Ford Wagon & 
Harness Co., 157 So. 309, 315), we found that the driver of the car was an 
employee and not an independent contractor of the Shehee-Ford Wagon & Harness 
Company, Inc., and that such company was liable to Jones. The trial court’s decision 
in overruling the plea of prematurity and the exception of no cause or right of 
action was held to be proper. In referring to that exception, which pertained to 
the failure of giving notice of the accident, we said: 

“The said Continental Casualty Company in its answer did not urge the defense 
set up in its exception of no cause or right of action, other than to reserve its 
rights under the exception. The defense is a special one and should have been 
pleaded in its answer. However, the evidence was admitted on trial of the case, 
without objection, to show that the accident occurred on June 16, 1933, and the 
first notice given to defendant Casualty Company was on July 12, 1933, or 26 days 
after the accident occurred. The pleadings were therefore enlarged.” 


We then held, on the merits of the case, that notice was not given to the 
insurer, as required by the policy, and that it was not liable. This ruling sus- 
tained the contention to that effect urged by the Continental Casualty Company. 
Our decree provided for the affirmance of the trial court’s judgment as against 
the Shehee-Ford Wagon & Harness Company, Inc., but a reversal of it and the 
rejection of the demands of Jones in so far as the insurer, the Continental Casualty 
Company, was concerned. 

On a rehearing granted by this court (160 So. 161), our original decree was 
reinstated. The motion seeking this rehearing, however, in so far as it applied 
to insurer, was opposed by. said insurer. 

Thereafter, the Shehee-Ford Wagon & Harness Company, Inc., through its 
separate attorneys, applied to the Supreme Court for a writ of review. That court 
granted the writ for the restricted purpose of reviewing the judgment which 
decreed the Continental Casualty Company not liable. The judgment fixing liability 
on the insured was held to be correct. A writ of review was also granted to Jones, 
who likewise made application. The Continental Casualty Company then unsuccess- 
fully attempted to obtain a dismissal or a recall of the writ issued on the applica- 
tion of the insured. The conclusion of the Supreme Court was that no breach of 
the policy contract on the part of the insured, with respect to the failure of giving 
notice, had been proved, and that the insurer was solidarily liable with the insured. 
183 La. 293, 163 So. 129. 


Having stated the history of the damage suit, we now come to what we deem 
to be the real issue in the case at bar, viz., whether or not the Continental Casualty 
Company defended the suit brought against the insured, within the meaning and 
intendment of the policy contract. We think that it did not. 


{1] “The entire record in the prior suit, which is a part of the record in this 
proceeding, and the progress of the case which we have endeavored to above 
outline, graphically reveal that the insurer’s primary purpose in defending the 
action was to free itself of liability, irrespective of the fate that might befall the 
insured. It is true that it presented the defense of independent contractorship tor 
the insured in the various courts which considered the case; but it is likewise 
true that such insurer would have escaped liability had that defense been finally 
sustained. And, while defending on that ground, insurer was also seriously urging 
that it was not liable under the policy, even though the insured might be liable 
to Jones. It appears to us that these defenses, in so far as insured was concerned, 
were inconsistent, one with the other. It was the duty of the insurance company to 
either deny its obligation to the insured, and rely on that defense, or to recognize 





Auto. | Shehee-Ford Wagon & Harness Co., Inc. v. 453 
Continental Casualty Co. 


the policy as being in full force and effect and give to insured its undivided 
support. 

[2] There was no unqualified recognition of the validity of the policy. In 
this court insurer not only urged a breach of the policy contract, while arguing 
that the driver of the car was an independent contractor, but it also opposed 
insured’s efforts to obtain a rehearing, in so far as insurer’s liability was con- 
cerned, after we had held that such insurance company was not bound by the 
policy. Further, it failed to exhaust insured’s legal remedies in the case in that 
it did not make application to the Supreme Court for a review of our decision, 
as it had a right to do. And, when insured’s separate attorneys sought and obtained 
a writ of review, insurer’s counsel endeavored to have it annulled. 

[3] If the insurance company had not questioned the validity of the policy, 
and the defense which it offered in insured’s behalf had stood alone, and all of 
the legal rights of the policyholder had been asserted, we would have no hesitancy 
in holding that the insurer was not responsible for attorney’s fees and litigation 
costs expended by the insured. But, when it assumed a position in the proceedings 
which was directly opposed to the policy and property rights of the insured, such 
insured was warranted in securing its own counsel and taking all available and 
necessary legal steps for its protection. And for the ‘attendant expenses the insur- 
ance company is liable. 

If the insured had not provided itself with separate counsel, as it did, to 
look after its interests throughout the course of the proceedings, there is a strong 
probability that the case would have been final in this court, and that the burden 
of paying the entire judgment would have rested with such insured. In all events, 
the various circumstances connected with the litigation furnish the presumption 
that the insurer would not have sought a change in the judgment of this court which 
decreed its nonliability. 

An excellent analogy to our holding herein is found in the case of Sears v. 
Interurban Transportation Co., Inc., 14 La. App. 343, 125 So. 748, decided by this 
court. The insured therein was sued on an automobile damage claim. The insurer 
refused to defend the suit without reserving its rights, and the policyholder was 
compelled to employ attorneys to defend the action. The policy contained a clause 
similar to the one hereinabove quoted. The insurer, which was called in warranty 
by the insured, insisted that it was not liable under the provisions of the policy. 
We held the policy to be valid and approved the judgment of the trial court 
which ordered the insurer to pay to insured the sum of $750.00, the fee of the 
attorneys employed to defend the action. 

In this case, the position taken by the insurer in denying liability under the 
policy, even though it also offered the defense we have above described, sufficed to 
justify insured’s employment of its individual attorneys, and had the legal signifi- 
cance of a refusal to defend. 

[4] Counsel for defendant herein calls our attention to the fact that the attor- 
neys employed by Shehee-Ford Wagon & Harness Company, Inc., performed only 
a small amount of work in the preparation, trial, and prosecution of the proceedings 
and that the brunt of the litigation was borne by them. Even conceding this to 
be true, we deem this fact to be immaterial to a decision of the issue regarding 
the insurer’s liability herein. Whether the efforts furnished by insured’s counsel 
were great or small, they certainly proved to be in the interest and for the benefit 
of insured’s rights. 

[5] Many cases are cited in the brief of defendant’s counsel to the effect that 
attorney’s fees as damages are not ordinarily allowed. They also refer to the 
tule that the costs of printing briefs are not recoverable. While we recognize that 
these holdings have been often applied, we do not think they are here applicable. 
Insurer’s failure to defend the damage suit as contemplated by the policy made 
it responsible to the insured for whatever actual expense it was compelled to 
undergo, which, in this instance, was the attorney’s fees and the items of cost above 
described. This principle was held by us to be correct in the case of Sears v. 
Interurban Transportation Co., Inc., supra. 

The testimony of the insured’s president is that he actually paid to the individual 
attorneys a fee of $500 for their services in connection with the litigation. The 
trial court found this to be a reasonable compensation, held the other claimed items 
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of expense to be correct, and granted judgment therefor. The record amply sus- 
tains the correctness of the judgment, and we will not disturb it. 
The judgment is affirmed. 


GLENS FALLS INDEMNITY CO. v. KELIHER et al. 
Supreme Court of New Hampshire. Strafford. Oct. 6, 1936. 
187 Atlantic Reporter 473. 
2. CO-OPERATION. 


Violation of co-operation clause of automobile liability policy destroys right 
to claim indemnity thereunder. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. CO-OPERATION. 

Knowledge of insurer’s agent, who wrote automobile liability policy, of 
insured’s habits acquired after issuance of policy held not imputable to insurer 
so as to render it negligent because insurer’s attorney on first day of trial gave 
insured money to meet immediate necessities, which money insured used in obtain- 
ing intoxicating liquor, resulting in insured’s becoming drunk and violating his 
agreement to co-operate. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. CO-OPERATION. 

Insured’s absence at trial constituted such violation of co-operation clause 
of automobile liability policy as justified insurer in repudiating liability regard- 
less of question of actual harm or probable effect of such absence. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

6. ATTACHMENT. 

Letter of insurer’s agent to injured party suing insured stating that insurer 
would pay any judgment entered against insured up to limits of policy held 
not unconditional independent agreement which would preclude insurer from 
defending on ground that insured violated co-operation clause of policy, not- 
withstanding injured party released attachmient on insured’s automobile in 
reliance thereon. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Transferred from Superior Court, Strafford County; Sawyer, Judge. 

Petition for declaratory judgment by the Glens Falls Indemnity Company 
against Thomas R. Keliher and others. The case was transferred from the 
Superior Court. 

Judgment for plaintiff. 

Petition for a declaratory judgment to determine whether the plaintiif 1s 
legally bound to satisfy either or both of two judgments recovered severally by 
the defendants Ethel W. Adams and Joseph V. Adams against the defendant 
Keliher. Trial by the court (Scammon, J.) with findings in favor of the defend- 
ant Ethel W. Adams and against the defendant Joseph V. Adams, to which all 
the parties excepted. Transferred, after the retirement of Judge Scammon, by 
Sawyer, C. J. 

The record discloses the following facts: Upon January 1, 1933, the plaimtiff 
company issued to the defendant Keliher at Lynn, Mass., a motor vehicle 
liability policy in accordance with the Massachusetts Compulsory Insurance 
Act (Massachusetts Laws 1925, c. 346) containing a so-called “extra territorial” 
clause, by which the plaintiff agreed “to indemnify the named assured * * * 
against loss by reason of his legal liability to pay damages to others for bodily 
injuries, including death at any time resulting therefrom, accidently sustained 
during the term of this policy by any person or persons not hereinafter excluded, 
arising out of the ownership, operation, maintenance, control or use, including 
loading and unloading, of the motor vehicle or trailer described in the policy, 
within the limits of the Continental United States of America and the Dominion 
of Canada, elsewhere than upon the ways of the Commonwealth of Massa- 
chusetts.” 

The policy also contained a clause requiring the co-operation of the assured, 
in the following language: “The foregoing agreements are subject to the follow- 
ing conditions: C. Cooperation. The assured, when requested by the company, 
shall aid in effecting settlement, in securing evidence and the attendance of wit- 
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nesses, in defending suits, and in prosecuting appeals, and shall at all times 
render to the company all cooperation and assistance in the assured’s power.” 

Upon July 26, 1933, while said policy was in force, a collision occurred between 
the insured car driven by the defendant Keliher, and a car owned and operated 
by the defendant Ethel W. Adams, within the state of New Hampshire. 

Upon the following day, July 27, 1933, the defendant Keliher was arraigned 
in the municipal court of the city of Rochester upon a complaint charging him 
with a violation of Public Laws, c. 90, § 1, providing that “If a person traveling 
on a highway with a vehicle meets another person so traveling in the opposite 
direction, he shall seasonably turn to the right of the center of the traveled 
part of the road, so that each may pass the other without interference.” To 
this complaint he pleaded guilty and was sentenced to pay a fine of $5 and costs, 
which he paid. 

Upon August 4, 1933, Ethel W. Adams brought suit in the superior court 
for the county of Strafford against the defendant Keliher, to recover for personal 
injuries sustained by her as a result of the above mentioned accident, declaring 
as the basis of her claim upon his violation of Public Laws, c. 90, § 1. Upon the 
same day an attachment was made of Keliher’s automobile. The writ in the 
above-mentioned action was sent by Mrs. Adams’ attorney to James H. Dignan, 
a claims attorney of the plaintiff company and the manager of its Boston branch, 
who accepted service on behalf of the defendant Keliher, and returned the writ 
to plaintiff's counsel, together with a letter which reads as follows: 

“August 8th, 1933. Conrad E. Snow, Esq., Rochester Trust Co. Bldg., 
Rochester, New Hampshire. Re: Ethel W. Adams vs. Thomas R. Keliher. 

“Dear Sir: I return herewith writ in the case of Ethel W. Adams vs. Thotnas 
Rk. Keliher on which service has been accepted by me on behalf of Mr. Keliher. 

“Under date of January 1, 1933, this company issued a policy of Liability 
Insurance to Mr. Keliher covering a Chevrolet Sedan against liability and 
property damage claims arising in Massachusetts and elsewhere in the United 
States. At the time of the accident which occurred on July 26th, 1933, at Bar- 
rington, New Hampshire, this policy of insurance was in force and effect and 
the company will pay any judgments entered against Mr. Keliher up to and 
including the limits of the policy which are as follows: 

“$5,000. Any one person for bodily injury. 

10,000. Any one accident for bodily injury. 
5,000. For property damage. 

“It is my understanding that upon receipt of this letter plus the writ on which 
service has been accepted, Mr. Keliher’s car will be released. Very truly yours, 
(Signed) J. H. Dignan, Claims Attorney.” 

Upon receipt of this letter, the attachment on Mr. Keliher’s car was released. 

In its findings the court construed the above letter as follows: “This is an 
unconditional agreement, it was in no way dependent upon anything that Mr. 
Keliher might or might not do, it was made more than one and one-half years 
yior to the trial, and was an independent agreement with Mrs. Adams and both 
should be bound by it. It was made for a consideration and was relied upon by 
counsel for the plaintiff, and the company ought not to be permitted to repudiate 
its agreement because some one else has failed to perform their agreement with 
it. To permit a person or corporation to obtain property from another upon a 
promise to pay, to escape liability because of the conduct of a third party with 
whom it has contractual relations, opens the door for fraud that should forever 
remain closed.” To the foregoing ruling the plaintiff duly excepted. 

Upon July 30, 1934, suit was brought by the defendant Joseph V. Adams 
against the defendant Keliher to recover for expenses, loss of consortium and 
loss of his wife’s services, alleged to have resulted from the injuries sustained 
by her in the above-mentioned accident. 

In accordance with the terms of its policy, the plaintiff company, by its 
attorneys, assumed the defense of the suit brought by Ethel W. Adams, but 
disclaimed liability in the suit of Joseph V. Adams. By express authority from 
the defendant Keliher, however. the attorneys for the plaintiff appeared for him 
personally and defended the action of Joseph V. Adams. 

The above actions came on for trial together upon February 25, 1935, and 
Mr. Keliher was requested by the plaintiff to assist in their preparation and trial. 
Upon that date he came to Dover with an agent of the plaintiff and was present 
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in court when the jury was drawn. He was also present at the view thereafter 
taken by the jury. With reference to his subsequent conduct, the court made 
the following findings: 

“On the following day (February 26th), Keliher failed to appear at Court 
and was found in a local hotel under the influence of liquor and unable to attend 
Court. He agreed to wait until five o'clock that day but left earlier and counsel 
with the Sheriff of the County tried to locate him so as to have him in Court 
on Wednesday, February 27th, but were unable to. On Wednesday when he 
did not appear, his counsel moved for a mistrial. This was denied but a con- 
tinuance was ordered until the following Monday morning, March 4th, 1935, to 
give the defendant an opportunity to appear. During this recess, the defendant 
was located in Lynn and promised to appear on Monday but avoided an agent 
of the company sent to bring him to Court on March 4th and he did not appear. 

“On March 4th a motion for a mistrial was denied and the defendant excepted, 
and counsel for the defendant disclaimed coverage and in proceeding with the trial 
under the orders of the Court did not waive any of its rights. 

“The jury found a verdict for both plaintiffs, $6500 for Ethel W. Adams and 
$1500 for Joseph V. Adams for expenses, loss of consortium, etc. The plaintiff 
had previously offered to settle both cases for $5,000.” 

The court further found that “the company made every effort within reason to 
have him (Keliher) attend and he refused and violated his agreement to cooperate 
and assist the company in defending the action. To this finding the defendants 
Ethel W. Adams and Joseph V. Adams duly excepted. 

The facts having been found as above, the court made the following rulings of 
law: 

“The Court finds that the policy in question did not cover the damage sustained 
by Joseph V. Adams: 

“Ist. Because the extra territorial coverage did not embrace the damage he 
sustained ; 

“2nd. Because of the failure of Mr. Keliher to cooperate.” 

To these findings the defendants Ethel W. and Joseph V. Adams severally 
excepted. 

“The Court finds that the policy in question covers the damage sustained vy 
Ethel W. Adams to the amount of Five Thousand Dollars and that the judgment 
by Mrs. Adams against Keliher should be satisfied by the Glens Falls Indemnity 
Company to that extent and in that amount.” 

To this finding the plaintiff excepted. 

Other facts are stated in the opinion. 

Both .parties made numerous requests for findings of fact and rulings of law, 
which, so far as they appear to be material, are stated in the opinion. 

Hughes & Burns and S. M. Burns, all of Dover, for plaintiff. 

Conrad E. Snow, of Rochester, for defendants. 

BRANCH, Justice. 


{1] Although the questions presented by the plaintiff’s petition might have been 
raised as matters of defense to a bill in equity brought by the defendants Ethel W. 
Adams and Joseph V. Adams against the plaintiff company to secure the payment 
of their judgments against the defendant Keliher in accordance with the procedure 
approved by this court in Sanders v. Insurance Company, 72 N. H. 485, 57 A. 655, 
101 Am. St. Rep. 688, a petition for a declaratory judgment like that now before us 
appears to be the only recognized method by which the plaintiff company could, of 
its own motion, secure a decision of the questions here involved. This proceeding 
is, therefore, properly brought under the Declaratory Judgment Act, Laws 1929, 
c. 86, one effect of which is “to enable the normal defendant to institute the proceed- 
ings.” Faulkner v. Keene, 85 N. H. 147, 155, 155 A. 195, 200. 


[2] The provision of the policy that the assured shall co-operate in the defense 
of all suits against him is stated to be a condition of the plaintiff’s agreements, 
including the agreement to indemnify the assured against liability for personal 
injuries resulting from the operation of the motor vehicle described therein, and it 
appears to be conceded by the defendants that a material breach of this condition 
would relieve the plaintiff from liability under the policy. The authorities leave no 
room for doubt upon this question. “Policies containing covenants the same as OF 
similar to those contained in this policy have been so often sustained that the ques- 
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tion should be considered at rest.” Watkins v. Watkins, 210 Wis. 606, 245 N. W. 
695, 698. See notes on Liability Insurance—Cooperation, in 72 A. L. R. 1446 and 
98 A. L. R. 1465, where the cases are collected. Whether a condition of the kind 
here involved shall be called a condition precedent as in Bachhuber v. Boosalis, 200 
Wis. 574, 229 N. W. 117, or a condition subsequent as in Medical, etc., Co. v. Light, 
48 Ohio App. 508, 194 N. E. 446, is perhaps a barren speculation, but since the effect 
of the assured’s failure to co-operate is to relieve the insurer from an obligation 
which has already attached, subject to possible defeasance, it seems more in accord 
with the customary use of English terms to call this provision a condition subse- 
quent. It is, in either event, a “material condition of the policy” the violation of 
which by the assured destroys the right to claim indemnity thereunder. Royal 
Indemnity Co. v. Morris (C. C. A.) 37 F.(2d) 90. In Ward v. Casualty Co., 71 
N. H. 262, 51 A. 900, 93 Am. St. Rep. 514, this was assumed without discussion to 
be the law. 

[3] The question, whether the conduct of the defendant Keliher constituted a 
violation of his obligation to co-operate and assist the company in defending the 
action against him, was a question of fact to be determined in the superior court 
(Ward v. Casualty Company, supra, 71 N. H. 262, 267, 268, 51 A. 900, 93 Am. St. 
Rep. 514) which has been decided adversely to the defendants. They now argue, 
however, that the finding of the trial court should be set aside for three reasons: 
(1) Because “there was no sufficient evidence that Mr. Keliher violated his agree- 
ment to cooperate”; (2) because “petitioner’s negligence caused Mr.>Keliher’s con- 
dition on which it now relies for the breach of his agreement to cooperate”; and 
(3) because “petitioner failed to sustain the burden of showing a substantial and 
material injury through the alleged failure to cooperate and assist.” 

The first of these contentions hardly merits attention. The court found, in 
effect, that Keliher got drunk and thereby disabled himself from appearing in court 
on the day after the jury was drawn and when the trial was about to start, and 
thereafter, upon the same day, disappeared so that he could not be found by plain- 
tiffs counsel or the sheriff of the county. Without reference to his subsequent 
conduct, which was equally indefensible, these facts were amply sufficient to sus- 
tain the finding of the trial court that Keliher “violated his agreement to cooperate 
and assist the company in defending the action.” 


[4] Defendants’ second contention is equally without merit. The substance of 
the claim is that the plaintiff, through its agents, was negligent because it placed in 
Keliher’s hands the money which he presumably used to purchase liquor. In sup- 
port of this claim, reference is made to the admitted fact that, upon February 25, 
1935, the first day of the trial, plaintiff's counsel, Mr. Burns, gave to Mr. Keliher, 
who was then wholly without funds, a check for $20, and to the testimony of James 
J. Cotter, of Lynn, Mass., the plaintiff's agent who wrote Mr. Keliher’s policy on 
January 1, 1933, that since the death of his mother in September, 1933, Keliher had 
been a drunkard and wholly irresponsible, and that if money was put in his hands 
he immediately drank. The argument seems to be that the plaintiff company was 
chargeable with Mr. Cotter’s knowledge of Keliher’s habits acquired long after 
the policy in question was issued, through occurrences which had no connection 
whatever with his agency, and that the conduct of the company’s attorney, Mr. 
Burns, in giving Keliher money to meet his immediate necessities was, therefore, as 
a matter of law, negligent. We know of no rule or rules of law which compel these 
conclusions nor have any authorities sustaining the defendants’ contention been 
called to our attention. The question of the plaintiff’s negligence was, at best, one 
of fact which has been decided adversely to the defendants by the refusal of the 
trial court to make a finding of negligence in accordance with their request. 


[5] With reference to the defendants’ third contention, the trial court found as 
follows: “Counsel have asked for a finding that the failure of Mr. Keliher to 
cooperate did not adversely affect the result. Both the writs of Joseph V. Adams 
and Ethel W. Adams allege that the accident was caused by Keliher’s being on the 
wrong side of the highway in violation of law. Mr. Keliher had pleaded guilty of 
this offence on the day after the accident and paid the fine of $5. and costs. So 
far as liability went, the court finds it to be more probable than otherwise that lia- 
bility would have been established if Mr. Keliher had testified, but as to any other 
aye assistance he might have given in the conduct of the case the court makes 
no findings.” 
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In view of the court’s finding that it is “more probable than otherwise that 
liability would have been established if Mr. Keliher had testified,” counsel for the 
defendants argue that his absence from the trial did not harm the defendant, and, 
therefore, that his refusal to co-operate was not material. 

There are both practical and theoretical answers to this argument. Every per- 
son familiar with the trial of cases by jury knows that the case of an individual 
defendant is seriously, if not hopelessly, prejudiced by his absence from the trial. 
Such absence, if not adequately explained, is a circumstance, “chiefly persuasive as 
distinguished from probative in its effect” (Login v. Waisman, 82 N. H. 500, 502, 
136 A. 134, 136), which normally affects the decision of the jury upon all questions 
submitted to them. Even if the liability of a defendant were admitted or conclus- 
ively established, it cannot be doubted that the mental attitude of the jury in assess- 
ing damages would be influenced by his unexplained absence from the courtroom. 
Due regard for the current demand for realism in the administration of the law 
does not permit the adoption of the defendants’ argument that the plaintiff was 
not prejudiced by Keliher’s absence from the trial of the case against him. 

The theoretical answer to the defendants’ argument, which is equally complete, 
was well stated by Cardozo, J. in Coleman v. Casualty Company, 247 N. Y. 271, 
160 N. E. 367, 369, 72 A. L. R. 1443, as follows: “The argument misconceives the 
effect of a refusal. Co-operation with the insurer is one of the conditions of the 
policy. When the condition was broken, the policy was at an end, if the insurer 
so elected. The case is not one of the breach of a mere covenant, where the 
consequences may vary with fluctuations of the damage. There has been a failure 
to fulfil a condition upon which obligation is dependent.” . 

A breach of condition is no less decisive in its effect than a breach of warranty 
with reference to which we have recently stated the law as follows: “It may be 
taken as still law in New Hampshire that if a fraudulent statement in an applica- 
tion is to be regarded as a warranty, the question of ‘materiality’ is not one of 
fact for the jury, but one of law for the court in determining whether the statement 
is material in the sense that it was intended by the parties to be a part of the 
contract. This view restricts the question to one of construction of the policy 
itself.” Amoskeag Trust Co. v. Prudential Ins. Co. (N. H.) 185 A. 2, 6. In 
other words, while the law may disregard trivial and innocent breaches of con- 
dition, and while the character of the assured’s conduct and the importance of its 
probable effect upon the interests of the insurer may be considered for the purpose 
of determining whether there has been a substantial breach, all questions of actual 
harm and probable effect become immaterial when a breach of condition has been 
definitely established. 

From the foregoing discussion, it follows that the exceptions of the defendants 
Ethel W. ahd Joseph V. Adams must be overruled, and it is, therefore, unnecessary 
to consider the question whether the claim of Joseph V. Adams was within the 
coverage of the policy. 

[6] There remains for consideration the exception of the plaintiff to the trial 
court’s ruling that the letter of Mr. Dignan, dated August 8, 1933, constituted 
an unconditional and independent agreement with Mrs. Adams to pay any judg- 
ment entered against Mr. Keliher in her suit, within the limits of the policy. The 
plaintiff attacks this ruling upon two grounds: (1) “Because the letter, by its terms, 
had reference to the original policy of insurance issued to Keliher” and hence 
could not properly be construed as an independent agreement; and (2) “because 
Dignan had no authority to bind the insurance company by any independent agree- 
ment.” 

We think that the plaintiff's first position is well taken, and therefore do not 
consider the merits of the second. The letter first recites the issuance of the policy. 
It next states that the policy was in force at the time of the accident, and finally 
that “the company will pay any judgments entered against Mr. Keliher up to and 
including the limits of the policy, which are as follows: $5,000. Any one person for 
bodily injury.” We think it plain that the true intent and meaning of the language 
above quoted was that the company would pay, in accordance with the terms of 
the policy, any judgments entered against Mr. Keliher within the policy limits. 
The idea that Mr. Dignan, when he wrote this letter, undertook, on behalf of the 
company, to guarantee the payment of any judgment entered against Mr. Keliher 


in Mrs. Adams’ suit, without regard to the conditions of the policy, to which he 
referred no less than three times, appears so improbable, that an interpretation 
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leading to such an unintended result should not be adopted if another reasonable 
construction of the language is possible. In this case the alternative is obvious. 
The letter should be construed as though it read as follows: “Subject to the 
terms and conditions of said policy, the company will pay any judgments entered 
against Mr. Keliher up to and including the limits of the policy.” Since the only 
obligation of the company to pay the judgment in Mrs. Adams’ suit was subject to 
the conditions of the policy, and since a breach of a material condition has been 
established, it follows that the obligation of the plaintiff with reference to her 
judgment is at an end, and the plaintiff is entitled to judgment in this proceeding, 
in accordance with the first prayer of its petition. 

Judgment for the plaintiff. 

All concurred. 


KINDERVATER et al. v. MOTORISTS CASUALTY INS. CO. No. 60. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 
187 Atlantic Reporter 362. 
1. INSOLVENCY. 

Under automobile liability policy authorizing maintenance of action upon 
judgment obtained by injured party, plaintiffs who had recovered judgments against 
insured held entitled to maintain action against insurer on policy, regardless of 
whether return to writ of execution showed insolvency or bankruptcy of insured 
(Comp. St. Supp. 1924, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. RIGHT OF ACTION, 

In action on automobile liability policy, where insurer, in defense of complaint 
asserting right of action upon statute, pleaded that there was no liability under 
policy or statutes, and such defenses were denied, pleadings held to present cause 
of action, founded both upon statute and policy so as to permit plaintiffs to rely 
upon policy provisions (Comp. St. Supp. 1924, § 99—90e.) 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

3. INSOLVENCY. 

Under automobile liability policy authorizing maintenance of action upon any 
final judgment recovered by an injured party, rights of plaintiffs having judgments 
against insured held not restricted to those given by statute providing that insolvency 
or bankruptcy of insured should not release insurer (Comp. St. Supp. 1924, 
§ 99—90e ). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Supreme Court, Union County. s 

Action by Anna Kindervater and others against the Motorists Casualty Insur- 
ance Company. Judgment for defendant, and plaintiffs appeal. 

Reversed and remanded. 

Henry H. Eisenberg, of Elizabeth, for appellants. 

Harry Green, of Newark, Nelson K. Mintz, of Worcester, Mass., and Green & 
Green, of Newark, for respondent. 

CAMPBELL, Chancellor. 

This is an appeal from a judgment of nonsuit in an action to collect judgments 
against the respondent, insurer of one Simoni, rendered against the latter, arising 
from a collision of his and other motorcars, The happening involved three cars— 


one owned and operated by Simoni, another owned by George Brodsky and then 
heing operated by Moe Brodsky, and the third owned by one Doyle. 

_ The appellants established their judgments; that they had not been paid by 
Simoni; that executions thereon were issued and placed in the hands of the sheriff 
and on the same day that officer made return thereto as follows: “This writ is 
hereby returned unsatisfied by order of attorney of the plaintiff.” 

_ There was proof by and through Simoni that demand had been made upon 
him to pay the judgments which had not been complied with because “I had no 
money so I could not pay them.” This was objected to, but allowed, and no excep- 
tion to such ruling was taken. Again he testified he did not pay the judgments 
because “I did not have any money.” This was objected to and the objection 
was sustained, but the objection came after answer made, and further there was 


the question: “Were you able to pay them?” Answer: “I was laid off,” to which 
again there was an objection, sustained, but after answer given, and then the witness 
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volunteered, “I was unable to pay’—to which the trial court said: “No, there is no 
question before us.” 
The trial court appears to have nonsuited the appellants upon the ground that 


the sheriff’s return to the writ of execution did not show insolvency or bankruptcy 
of Simoni. 


The grounds of appeal, naturally, are directed at an alleged error in granting 
the motion to nonsuit, and we find that they are well taken. 


[1] Much of the argument before us is devoted to the insufficiency and impro- 
priety of the return to the execution by the sheriff, in that it was not based upon 
findings of that officer but rather upon the direction of the attorney for the judg- 
ment creditor and therefore it was not prima facie proof of insolvency, putting 
the insurance carrier to proof to the contrary as we held in Horn v. Commonwealth 
Casualty Company, 105 N. J. Law, 616, 147 A. 483, Gee v. Independent, etc., Ins. 
Co., 109 N. J. Law, 563, 565, 162 A. 644. But we conclude that this precise question 
does not here call for an answer because we find the contract of insurance extends 
to the plaintiffs-appellants a right of action against the respondent upon the former 
obtaining and holding unsatisfied final judgments against the assured 

The insurance contract provides: “The company is bound to the extent of 
its liability under this policy to pay and satisfy and protect the assured against 
the levy of execution upon any final judgment that may be recovered upon any 
claim covered by this policy as in the policy set forth and limited and an action 
may be maintained upon such judgment by the injured person or persons or 
such other party or parties in whom the right of action vests to enforce such 
liability of the company as in the policy set forth and limited.” 

This not only complies with but exceeds the requirements of P. L. 1924, p. 
352 (Comp. St. Supp. 1924, § 99—90e), and extends to the appellants a right 
of action against the respondent without the issuance of an execution and a 
return thereof unsatisfied because of the insolvency or bankruptcy of the insured. 

{2] But respondent urges that appellants’ complaint does not rest upon this 
policy provision but solely upon the requirements of P. L. 1924, supra, and 
therefore they cannot have the benefit of such contractual provision. It is true 
that paragraph 8 of the complaint does assert the right of recovery to be upon 
such statute, but the respondent in its first separate defense pleaded that the 
appellants did not come within the terms of the policy, were not entitled to sue 
thereon, that there was no liability under the policy or the statutes, and that 
it was not bound to the appellants under the policy or otherwise. 

The third separate defense avers that there is no privity of contract between 
the appellants and respondent and that the former have no right of action under 
the policy, the statutes, or otherwise. ; 

The fourth separate defense avers that the judgment of the appellants is 
not comprehended within the terms of the policy and that respondent is not 
liable to appellants under the terms of the policy. 

To these separate defenses the appellants replied, denying them, and 
reserving to themselves the right at the trial of the cause to strike them as 
“sham or frivolous.” 

We cannot say that the pleadings did not present a cause of action founded 
both upon the statute, supra, and the terms and provisions of the contract of 
insurance. 

It was therefore error to direct a non-suit on this ground. 

[3] Further, respondents argue that, even if this be so, the provision in 
question contained in the policy goes no further than to recognize the require- 
ments of the before-mentoined statute and gives no right of action against it by 
appellants other than they would have under such legislation. 


This is a strained construction that we do not adopt. 


Finally, respondent urges that what appears to be tantamount to the. prop- 
osition that the contract of insurance is void and unenforceable by any and all 
parties because of the finding of the Supreme Court in Brodsky v. Motorists 
Casualty Ins. Co., 112 N. J. Law, 211, 170 A. 243, affirmed by this court 114 N. J. 
Law, 154, 176 A. 143. But this is not so: 

The judgment under review will be reversed and a venire de novo awarded 

For affirmance: None. 


For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
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[Joyd, Case, Bodine, Heher, and Perskie, and Judges Hetfield, Dear, Wells, 
Wolfskeil, Rafferty, and Cole—15. 


MARX v. UNITED STATES FIDELITY & GUARANTY CO. OF 
MARYLAND. No. 411. 
Supreme Court of New Jersey. Oct. 23, 1936. 


187 Atlantic Reporter 639, 


“\yrer 
RENTAL, 

Expense incurred by insured in defending death action resulting from accident 
which occurred while insured was operating truck in business of company to which 
he had leased truck he/d not within coverage of automobile liability policy exempt- 
ing insurer from liability while truck was used for rental purposes. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
Appeal from District Court. 


Action by Edwin F. Marx against the United States Fidelity & Guaranty Com- 
pany, a corporation of the state of Maryland. From a judgment for the plaintiff, 
the defendant appeals. 

Reversed. 

Argued October term, 1936, before Trenchard, Bodine, and Heher, JJ. 

George R. Jackson and William P. Braun, both of Newark, for appellant. 

Laurence Semel, of Newark, for appellee. 

Bovine, Justice. 

The defendant company insured a Ford truck owned and operated by Edwin F. 
Marx, who at the time of the issuance of the policy was engaged in farming and 
garbage removal in Lancaster county, Pa. 

Under section 4, the policy provided that the company would not be liable 
while the automobile “(1) is used for any purposes not stated in the Declarations, 
nor, unless expressly and specifically stated in the policy, while the automobile is 
used for rental or livery purposes, carrying passengers for a consideration, towing 
a trailer not insured by the Company, demonstrating or testing.” No leave was 
. granted to rent the truck. The policy further provided that the company would 
not be liable for loss or damage “(c) because of the use or operation of a trailer 
while attached to an automobile which is not insured by the Company.” It also 
provided under section 5: “A. The word ‘Automobile’ wherever used in this policy 
shall mean only a motor vehicle (or trailer) with reference to which the insurance 
hereunder is provided. The policy applies separately for each such motor vehicle, 
but a trailer and the motor vehicle to which it is attached shall be considered 
together as one automobile.” Just what the provisions about trailers may mean 
we need not decide. 

The policy was in effect when the insured was in an accident resulting in a 
death. At that time there was attached to the truck a four-wheel trailer nowhere 
specifically mentioned in the policy. When an action was brought against the 
assured alleging that his negligent operation of the truck and trailer had caused 
the death, the company disclaimed liability. 

The insured was successful in defending the death action. He then sued for 
his expenses in defending himself and recovered judgment therefor in the district 
court for the First judicial district of Essex county. 


It appears that at the time of the accident the plaintiff had rented the truck 
to the Pyramid Motor Company for $75 for the week, and was on his way to pick 
up a load of merchandise in Newark in order to go back to Philadelphia that day 
upon their business. The finding by the trial judge that there was no use for 
rental or livery purposes by reason of the rental to the Pyramid Company is so 
contrary to the plaintiff's own testimony, wherein he stated that he had leased the 
truck for the week in which the accident occurred and was about the business of 
the Pyramid Company at the time of the accident, that it cannot stand. We think 
the rental of the truck was clearly an avoidance of the policy and that the dis- 
claimer of liability was clearly proper. Neilson v. American Mutual Liability Ins. 
Co. 111 N. J. Law, 345, 168 A. 436. 


It is therefore unnecessary for us to consider the other questions urged by the 
appellant. 


The judgment is reversed. 
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TRAVELERS INDEMNITY CO. v. SERVICE LINES, Inc, 
Municipal Court of City of New York, Borough of Manhattan, First District. 
Oct. 5, 1936. 

290 New York Supplement 440. 

2. TRANSPORTATION. 

Automobile liability policy whose coverage was restricted to use of bus for 
transportation of tenants between designated apartments and _ neighborhood 
subway station held to cover use of bus for carriage of tenants other than tenants 
of designated apartments (Insurance Law, § 67-a, subd. 2; § 109; Vehicle and 
Traffic Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action by the Travelers Indemnity Company against Service Lines, Incor- 
porated. 

Complaint dismissed. 

Moran, Galli & McGlinn, of New York City (John G. Donovan, of New 
York City, of counsel), for plaintiff. 

Samuel Weiss, of New York City, for defendant. 

Lewis, Justice. 

Upon the application of the defendant, the plaintiff issued its policy of 
liability insurance covering the defendant’s auto bus. The policy recited that 
the bus is to be used for the transportation of tenants between certain Bronx 
apartments and the neighborhood subway station, and further restricted the 
coverage to such use. 

“Item 4. Purpose for which motor vehicles will be used. Apartment house 
bus as per end. 1469 Att.” 

See Declaration in policy, Plaintiff's Exhibit 2. 

“It is agreed that the bus described in the declarations of the policy to 
which this endorsement is attached is to be used for the transportation of tenants 
from 1842 Sedgwick Avenue, 1840 Sedgwick Avenue, 1644 Popham Avenue, 1495 
Popham Avenue, 149 W. Tremont Avenue, to Jerome Avenue and West 170th 
Street subway station. 

“Tt is further agreed that this insurance ghall not apply while the bus 
described in the policy is being used for the transportation of any person or 
persons other than tenants.’” 

See indorsement 1469 attached to Plaintiff’s Exhibit 2. 

Tenants of premises other than those enumerated (but located in the same 
proximity) were hurt while riding in the bus between the Jerome avenue and 
170th street subway station and the apartments specified in the policy. 

This defendant did not restrict the use of this bus exclusively to the trans- 
portation of the tenants of the designated premises. At the same time that 
it carried the tenants of the premises designated, it also transported the tenants 
of other premises located in the same immediate vicinity to and from the same 
subway station. The plaintiff as the insured [insurer] settled with the injured 
parties. 

The plaintiff's responsibility to the injured passengers and the settlements 
it made with them are not questioned. See policy paragraph No. 9, Plaintiff's 
Exhibit 2 

The “question is: Did the policy cover the use of the bus for the carriage 
of tenants other than tenants of the premises specifically mentioned in the 
indorsemcnt No. 1469? 

The plaintiff contends that between the plaintiff and the defendant the 
coverage was restricted to the transporation of the tenants of the particular 
premises set forth in the indorsement. 

The defendant maintains that the policy only limited the use of the bus 
tv the transportation of tenants as passengers over the indicated route, and that 
it did not restrict coverage to the transporation of the tenants of the particular 
premises specified in the policy. 

Thus the interpretation of the policy becomes the problem of the court. 

The policy is a written contract. It bespeaks the mental concurrence of the 
parties, and it is their meaning expressed in this contract that is sought. We 
do not undertake judicial mind reading. Our task is judicial construction. It 
1s not a query of silent intention but of expressed meaning. We do not proceé 
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blindly or sleuth-like search for a clue. Certain established rules of construc- 
tion guide us and the manifest object of the insurance furnishes a cue. 

[1] Contracting parties are presumed to intend that meaning which com- 
mon understanding gives the language they select or adopt, and if that language 
is ambiguous, the author suffers the disadvantage and assumes the less favorable 
interpretation. Bakker v. Ajtna Life Ins. Co. of Hartford, Conn., 148 Misc. 162, 
265 N. Y. S. 231; Floyd v. Consolidated Indemnity & Insurance Co., 237 App. Div. 
190, 261 N. Y. S. 61; Tulchinsky v. Public Service Mut. Casualty Ins. Corpor- 
ation, 245 App. Div. 382, 282 N. Y. S. 944. 

[2] Where does the restrictive indorsement expressly exclude the tenants 
of any other premises? It does not even limit the application of the insurance 
to the tenants of these particular specified premises. 


The contract confines the use of the bus to the transportation of a certain class 
of passengers and a limited trip, that is to say, the carriage of tenants residing in 
a particular locality to a designated subway in that vicinity. Such use contrasts 
with the service of a cammon carrier. Here, then, we have a contract which 
employs generic words and does not speak any specific terms, and these words 
are broad enough to include the injured passengers within the group covered. 


This understanding finds re-enforcement in the fact that the express negative 
clauses of the contract likewise employ indefinite designation, for they simply 
exclude the use of the bus for the transportation of persons other than tenants 
(not the tenants or tenants of any particular premises). 


Thus it is apparent that what these clauses and provisions primarily aim at is 
to restrict the bus to a specific use and not to specific passengers. The plaintiff 
cannot claim oversight. It authored and composed these clauses. It had the subject 
in mind. Here was the occasion and the obligation to specifically and definitely 
limit the insurance to the transportation of the tenants of the designated premises 
and none other. But why any doubt? This plaintiff, in compliance with the law, 
had filed certain information and schedules with the superintendent of insurance 
(section 67-a, subd. 2, Insurance Law, section 17, Vehicle and Traffic Law). 

(1) “The basic rate for buses of over 30 passengers capacity in territory (1) 
comprising Greater New York for bodily injury was $827.00 per year and for 
oy damage insurance was $233.00 per year. These rates were for statutory 
imits.” 

(2) “The bus used ‘solely for the transportation of tenants and guests between 
an apartment house and the railroad station, subway station, etc., shall be written 
at 50% of the bus rate. The policy shall exclude coverage for all other passenger 
carrying use. The basic rates for this type of bus, apartment house bus, were 
$413.50 for bodily injury and $116.50 for property damage.” 

See Plaintiff’s Exhibit 3, paragraphs 1 and 2. And pursuant thereto, the plain- 
tiff issued its policy. 

One notes that the use and seating capacity are the determining factors. This 
is in harmony with the basis for indemnity policy adopted by the statute (section 
109 of the Insurance Law). 

_ I am reminded that this defendant had no option about insurance. Before 
it could use the bus for the camaperealen of passengers, it had to obtain and file 


the policy of insurance with the Commissioner of Motor Vehicles. See section 17, 
Vehicle and Traffic Law. 


__ We find that at all times it is the use that rules the conduct of the insurance 
liability business. Should this court now adopt a different basis for its ruling? 
Insuran¢e rates are generally determined by the use. Cars used for private pur- 
poses fall in one group; cars used for commercial purposes are placed in another 
group; cars used for the transportation of some merchandise or materials are 
classified differently from cars used to convey more or less hazardous freight. 


_And then again in one sense both parties were on a par. Each of them neces- 
sarily sought to comply with the statute. Their conduct was meant to spell obedi- 
ence to the law, and the contract was intended in fulfillment of such duty. Conse- 
quently the object of the law becomes the object of the contract, and the fulfill- 
ment of that object becomes the aim of judicial construction. The construction 
here rendered attempts that end. 

_ Unless the bus was used for a purpose in violation of that described and 
intended, the plaintiff had no cause of action. Here there was no change in the 
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use of the bus from the territory that the bus covered. Both the use and the route 
were within the policy, and the accident sustained was covered by the insurance, 
Complaint dismissed. 


ALLEN v. TRAVELERS INDEMNITY CO. No. 7269. 
Supreme Court of Vermont. Orange. Oct. 6, 1936. 
187 Atlantic Reporter 512. 
1, DELIVERY. 


In garageman’s action against automobile owner’s insurer for damages garage- 
man was required to pay third party injured by garageman’s negligence occurring 
while delivering automobile to owner in another town after having repaired auto- 
mobile, telephone conversation between garageman and owner in which garageman 
said he would assume complete responsibility and had complete insurance held 
admissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. LEGALLY USING. ‘ ; F 

Garageman who was in possession of and control of automobile as bailee of 
owner and operating it for purpose authorized by owner was “legally using” auto- 
mobile within owner’s liability policy covering operation of automobile by those 
“legally using” such automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. EXCEPTION. 

In garageman’s action against automobile owner’s insurer for damages garage- 
man was required to pay third party injured by garageman’s negligence while 
driving automobile to owner in another town, after having repaired automobile, 
garageman had burden to prove delivery of automobile did not “arise out of the 
operation” of garage, within policy exempting insurer from liability for damages 
caused by use of automobile by person operating garage. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. GARAGE. a 

Whether accident is one “arising out of the operation” of public garage, within 
terms of owner’s policy exempting insurer from liability for damages caused by 
negligent use of automobile by garageman, depends upon circumstances of case, 
nature of transaction, its connection with business, and whether it is natural and 
necessary incident or consequence of the operation, though not foreseen or 
expected. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. GARAGE. : ’ 

In garageman’s action against automobile owner’s insurer, proof that garage- 
man after repairing owner’s automobile agreed to deliver it at distance, with 
understanding it would be driven by garageman or one of his employees, and that 
garage license plates would be used, held to warrant finding that delivery, “arose 
out of the operation” of garage within owner’s liability policy exempting his 
insurer from liability for damages caused by negligent use of automobile by 
garageman (P. IL. 5082 and 5087). 

(For other cases, see Insurace, Dec. Dig. § 665[4].) 

Exceptions from Orange County Court; Allen R. Sturtevant, Judge. 

Action by George S. Allen against the Travelers Indemnity Company. Judg- 
ment for the defendant, and the plaintiff filed exceptions. 

Judgment affirmed. 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Sherburne, 
ig 


Fred E. Gleason of Montpelier, for plaintiff. 

Lawrence, Stafford & O’Brien, of Rutland, for defendant. 

MouLTon, Justice. 

This is an action of contract upon a liability insurance policy. It was tried 
without a jury upon an agreed statement of facts and concessions by both parties 
that certain witnesses, if present, would testify to certain facts, exceptions being 
taken to the materiality of the evidence. The court filed a finding of facts and 
rendered judgment for the defendant, and the questions before us arise on the 
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plaintiff's exceptions. It is agreed that, if the plaintiff is entitled to recover, the 
damages are $3, 

Holmes, a resident of Kansas, was motoring through Vermont, when his auto- 
mobile broke down, and he placed it in the hands of the plaintiff, who operated a 
garage in Randolph, for repairs. The trouble was such that new parts were 
required, which had to be ordered from the factory, and, pending their arrival, 
Holmes went to Boston. From there he telephoned the plaintiff, saying that he 
wanted his car delivered to him at some point on his route back to Kansas, and, 
upon the plaintiff's suggestion, Pittsfield, Mass., was selected. Holmes told the 
plaintiff to send the repair bill by the man who would be driving the car, and also 
to tell the driver what the charge would be for the delivery, the compensation 
for this not being fixed, but being on the basis of time and expenses. The plaintiff 
did not employ a person especially to deliver motor vehicles which had been 
repaired by him, and on this o¢casion he drove the car himself to Pittsfield, placing 
his garage number plates over the Kansas number plates already on the car. On 
his way he became involved in an accident in which Mr. and Mrs. Rich were 
injured, and these two commenced actions against him in the United States Dis- 
trict Court for the District of Vermont. After the accident he delivered the car 
to Holmes and was paid his bill for repairs and $30, plus expense for oil and gas- 
oline for the trip. 

Holmes was insured against liability by a policy issued by the defendant com- 
pany, in a sum greater than the damages sought in this proceeding. The policy 
expressly referred to Holmes’ car and covered the operation of it not only by 
himself, but “by any other person * * * while legally using the automobile * * * 
provided that such use is with the permission of the named Assured [Holmes] 
***” and “The provisions of this paragraph shall not apply, however to any 
person * * * operating an automobile repair shop, public garage, sales agency or 
service station and arising out of the operation thereof.” It also provided that, 
“if any other Assured [than Holmes] has valid and collectible insurance against a 
loss also covered by this Policy, such other Assured shall not be covered under 
this Policy.” 

The plaintiff held a policy of liability insurance issued by the American Fidelity 
Company, which covered “all work incidental and necessary to the conduct of the 
Assureds’ business of operating automobile garage, sales agency and/or service 
station, including the operation of any style or make of automobile * * * for all 
purposes in such business, * * * ” and “it is hereby understood and agreed that 
this policy is extended to cover all work incidental and necessary to the conduct 
of the Assureds’ business of operating Automobile Sales Agency, Public Garage 
and Automobile Repair Shop.” 


Although notified of the actions brought against the plaintiff by Mr. and Mrs. 
Rich the defendant refused to undertake the defense or to assume responsibility 
for any judgment that might be rendered therein. The plaintiff thereupon settled 
the claims by the payment of $3,000 and incurred an expense of $300 in so doing. 

The trial court stated in its findings that the delivery of the automobile to 
Holmes at Pittsfield was a service arising out of the operation of a public garage or 
automobile repair shop by the plaintiff and was incidental thereto, and “was also 
necessary in the conduct of this business if plaintiff would render to his customer, 
Holmes, the kind and quality of service requested by Holmes and for which service 
Holmes stood ready to pay and did pay the figure set by the plaintiff’: therefore 
that the plaintiff was not covered by the policy issued by the defendant, but was fully 
covered by the policy issued by the American Fidelity Company, which coverage 
“was valid and collectible insurance protecting plaintiff at the time in question.” 

[1, 2] The plaintiff conceded that Holmes, if he were present, would testify 
that in the course of the telephone conversation regarding the delivery of the auto- 
mobile the plaintiff told him that he would assume complete responsibility, could put 
Vermont license plates on the car, and had complete insurance coverage; and that, 
after the delivery, he said that he was entirely to blame for the accident and would 
pay all damage. This evidence was received subject to plaintiff's exception, upon 
the grounds of immateriality and irrelevancy. It was also conceded that the 
\merican Fidelity Company paid the plaintiff the money with which to settle the 
action brought by the Riches, and the admission in evidence of this fact was undér 
exception for the same reasons. 
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The evidence of the telephone conversation cannot be said to be immaterial for 
reasons which we will presently notice. The reception of the evidence as to what 
the plaintiff said after the accident, and as to the payment by the American Fidelity 
Company, need not be considered. If error, it does not appear to be prejudicial, 
since the record shows that no use was made of it. Platt, Adm’r v. Shields & 
Conant, 96 Vt. 257, 273, 119 A. 520. An examination of the findings discloses no 
reference to the matters covered by these concessions. 

{3, 4] The plaintiff requested a finding that, at the time of the accident, the 
plaintiff was “legally using” the automobile within the terms and conditions of the 
defendant’s policy, and with Holmes’ permission, and excepted to the denial of this 
request. That he was using the car with the permission, and even by the request, 
of Holmes, is clear from the findings as made, and an express finding to this effect 
was unnecessary. Hale v. Windsor Savings Bank, 90 Vt. 487, 495, 98 A. 993. He 
was in possession and control of the vehicle as bailee of the owner and operating 
it for the purpose authorized by the latter, and it follows, as a conclusion of law, 
that he was “legally using” it, within the meaning of the policy. It was unnecessary 
to state this in the findings. Labor v. Carpenter, 102 Vt. 418, 422, 148 A. 867. The 
exception is not sustained. 

Several exceptions were taken to the findings that the delivery of the automo- 
bile to Holmes at Pittsfield was a service arising out of the operation of a public 
garage and automobile repair shop by the plaintiff and incidental thereto, and that 
the plaintiff was not covered by the defendant’s policy, but was covered by the 
American Fidelity Company’s policy. Exceptions were also taken to the failure to 
find the contrary as requested. 

[5] With reference to this same undertaking for delivery, we said in Rich v. 
Holmes, 104 Vt. 433, 438, 160 A. 173, that it was separate and distinct from the 
contract for repairs, but this does not preclude an inquiry whether it arose out of 
the operation of the plaintiff’s garage and automobile repair shop. If it did, the 
plaintiff cannot prevail because he came within the exception in the policy issued by 
the defendant to Holmes, and was not covered by it, whether or not he had valid 
insurance elsewhere. The burden of proof on this issue was upon the defendant. 
Jacobs v. Loyal Protective Ins. Co., 97 Vt. 516, 520, 521, 124 A. 848. 

[6] No precise definition of the phrase “arising out of the operation” of a 
public garage or automobile repair shop can be attempted. It all depends upon the 
circumstances of the particular case, the nature of the transaction, its connection 
with the business, and whether it can be said to be a natural and necessary incident 
or consequence of the operation, though not foreseen or expected. See Brown v. 
Bristol Last Block Co., 94 Vt. 123, 125, 108 A. 922. 

[7] A local delivery of automobiles after having been repaired may well be 
said to arise out of the repair business; and the fact that it is to be made at a 
distance does not necessarily lead to an opposite conclusion. It was, as the court 
found, the understanding of the plaintiff and Holmes that the car should be driven 
by the former or by one of his employees. The fact that he employed no person 
especially to deliver repaired automobiles is susceptible of an inference that this 
service was sometimes rendered. The use of the garage license plates (although 
prohibited under P. L. 5082 and 5087) and the evidence of the statements made by 
the plaintiff in his telephone conversation with Holmes tended to show that the 
delivery was undertaken as something connected with the operation of the business, 
and arising out of it. The finding of the court to this effect was warranted, and 
it is therefore unnecessary to consider whether the plaintiff was covered by the 
policv issued by the American Fidelity Company. 

Judgment affirmed. 


BUSHMAN v. TOMEK et al., and four other cases. 
Supreme Court of Wisconsin. Oct. 13, 1936. 
269 Northwestern Reporter 289. 
2. CONSENT. 

Evidence as to widow’s knowledge that her son and his friend had exchanged 
places as driver of automobile, that on two other occasions widow had given 
express permission to friend to drive automobile and that widow had hurried 
home so that son and friend could use automobile and had cautioned them about 
being careful vield to sustain finding that automobile was used with widow’s per- 
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mission within statute requiring permission by an adult member of insured’s house- 
hold, to render insurer liable on policy (St. 1935, § 204.30(3) 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeals from judgments of the Circuit Court for Racine County; E. B. Belden, 

Judge. 
’ Separate actions by William Bushman, Alberta Bushman, an infant, by guardian, 
Jane Scoggin, by guardian, and Thomas F. Scoggin against Steve Tomek and others 
and the Farmers Mutual Automobile Insurance Company, an insurance corporation, 
wherein John F, Dempsey was interpleaded, and action by John F. Dempsey, by 
guardian, against Steve Tomek and others, and the Farmers Mutual Automobile 
Insurance Company, an insurance corporation, which were tried together. From 
an adverse judgment, the Farmers Mutual Automobile Insurance Company appeais. 
—|By Editorial Staff.] 

Judgment affirmed in each case. 

There were five actions tried together for personal injuries and property damage 
arising out of a collision which occurred on July 5, 1934. Three cars were involved, 
one the Noble automobile, driven by the defendant, John Reynolds. Mary Jane 
Bailess, Alberta Bushman, and Earl Noble were also in the Noble automobile. The 
second car was driven by the defendant, Steve Tomék, accompanied by Bleeker 
Morris and Monawee Allen. The third car, the Applegate automobile, was driven 
by John F. Dempsey. In the Applegate car were Nancy Applegate, James Apple- 
gate, and Jane Scoggin. 

John Reynolds was driving the Noble automobile west on state highway 11 in 
Racine county. Tomek was driving his car east on the same highway. Shortly 
prior to the accident Tomek passed the Applegate car, which was also proceeding 
in an easterly direction. As Tomek attempted to return to the south or his right 
side of the highway, there was a collision between the Noble and Tomek automo- 
biles, as a result of which the Noble automobile was disabled, Reynolds lost control, 
the car proceeded westward and collided with the Applegate car. 


The defendant, Farmers Mutual Automobile Insurance Company, had issued a 
policy of insurance to “Lawrence Noble Estate.” The Farmers: Mutual Automo- 
bile Insurance Company therefore was a defendant in the suit begun on behalf of 
Alberta Bushman, William Bushman, Jane Scoggin, Thomas F. Scoggin, John F. 
Dempsey, and Henry M. Applegate, administrator of the estate of Nancy Jane 
Applegate. The defendant, Farmers Mutual Automobile Insurance Company, 
hereinafter referred to as Farmers Mutual, answered, alleged that the policy issued 
to the Lawrence Noble estate did not extend to any person operating the automo- 
bile without permission of the insured; alleged that the operator had no permission 
and specifically denied the allegations contained in the complaint as to the negligence 
of John Reynolds, the injuries sustained by the several plaintiffs, and asked that the 
complaint be dismissed as to it. 


By stipulation of the parties the question of coverage was first tried and deter- 
mined. Upon that issued there was a verdict in favor of the plaintiffs and the 
cause proceeded to trial as against the several defendants, including the Farmers 
Mutual. Upon the trial the jury found that Steve Tomek was guilty of negli- 
gence with respect to lookout, driving on the right side of the highway, passing a 
car on grade, and that such negligence contributed to the injuries sustained by 
all the injured parties. The jury acquitted John F. Dempsey of negligence. The 
jury found that John Reynolds, driver of the Noble car, was guilty of negligence 
with respect to lookout, control, operating on right side of highway, and speed, 
which negligence was a cause of the injuries sustained by all injured parties. The 
jury acquitted the plaintiffs of contributory negligence and as to Alberta Bushman, 
the jury found that Reynolds failed to exercise ordinary care as to lookout, control, 
driving on the right side, and speed; that such negligence was a cause of the 
injuries sustained by Alberta Bushman, and that she did not assume the risk. The 
jury found as to all the plaintiffs and cross-complainants that assuming the total 
negligence to be 100 per cent., Reynolds was guilty of 40 per cent. and Tomek of 
60 per cent. Judgments were entered accordingly in the several actions, from 
which the Farmers Mutual appeals. 

_ Sanborn, Blake & Aberg and Ernest H. Pett, all of Madison (E. L. McIntyre, 
of Milwaukee, of counsel), for Farmers Mutual Automobile Ins. Co. 
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Vilas H. Whaley, of Racine, for Alberta and William Bushman, 

Beck, Smith & Heft, of Racine, for John F. Dempsey, Jane Scoggin, and 
Thomas F. Scoggin. 

Rosenserry, Chief Justice. 

In this court the appellant, Farmers Mutual, contends that there was no proof 
to sustain a finding of negligence on the part of Reynolds, the driver of the Noble 
car; that a new trial should be granted because the verdict is fatally defective and 
because of errors in instructions to the jury. We shall not attempt to set out all 
of the facts in this most unfortunate accident, which resulted in the-death of one 
person and the serious injury of several others. 

On the question of Reynolds’ negligence and the question raised in connection 
therewith, we have carefully examined the record and we find no reversible error, 
The trial was a long, and, of necessity, a very complicated one due to the conflicting 
interests of the various parties. The verdict as submitted to the jury was agreed 
to by all parties without objection. The errors assigned with respect to the instruc- 
tions require no special treatment. Were no other issue raised, the judgment would 
be affirmed without opinion. 

[1] Upon this appeal the Farmers Mutual urged that the policy of insurance in 
question was void because the ownership of the automobile was not as reported to 
the appellant’s agent, the title to the automobile being in fact in the name of Mrs. 
Noble personally, and it being covered by a conditional sales contract. The appel- 
lant seeks to raise this question for the first time in this court. The question of 
coverage was settled as a special issue at the trial. Upon the trial of that issue no 
contention was made that the policy of insurance was void. No issue was made 
by the pleadings in regard to the validity of the contract of insurance. The answer 
of the Farmers Mutual admitted the issuance of the policy of insurance to the 
Lawrence Noble estate and alleged that Reynolds drove the car without the 
consent or permission of any adult member of the household of the Lawrence 
Noble estate or without the consent or permission of any adult member of the 
household of Laura Noble, widow of Lawrence Noble. This question cannot be 
raised in this court at this time. No one knows what the evidence would have 
been if the defense had been set up in the answer and the matter fully litigated. 

[2] The most serious question raised in the case is whether or not John Reyn- 
olds was operating the Noble automobile with the permission of the insured within 
the meaning of section 204.30(3), Wisconsin Stats., which provides: “No such 
policy shall be issued or delivered in this state to the owner of a motor vehicle, 
unless it contains a provision reading substantially as follows: The indemnity pro- 
vided by the policy is extended to apply, in the same manner and under the same 
provisions as it is applicable to the named assured, to any person or persons while 
riding in or operating any automobile described in this policy when such automo- 
bile is being used for purposes and in the manner described in said policy. * * * 
The insurance hereby afforded shall not apply unless the riding, use or operation 
above referred to be with the permission of the assured named in this policy, or if 
such assured is an individual, with the permission of an adult member of such 
assured’s household other than a chauffeur or domestic servant. * * * ” 


The facts with reference to granting permission to John Reynolds driving the 
Noble automobile are practically undisputed. Lawrence Noble, a farmer, had some 
time in 1933 been the owner of a Buick automobile and was insured against public 
liability in the Farmers Mutual. At the time of his decease this Buick automobile 
became the property of his estate. His wife, Laura Noble, was named executrix 
of his estate and by the terms of his will had a life interest in all of his property 
with power to dispose of any part thereof. In the spring of 1934, Laura Noble 
traded the Buick automobile for a Chevrolet automobile, which was the car involved 
in this accident and which was driven by John Reynolds, Title to the Chevrolet 
was taken by Laura Noble personally. She made application for a state license in 
her own name and executed a conditional sales contract for the unpaid balance ot 
the purchase price. After the exchange one Harvey Spriggs, an agent of the 
Farmers Mutual Automobile Insurance Company, was informed by Earl Noble that 
a new automobile had been purchased, gave Spriggs the necessary information as to 
engine and serial numbers and Spriggs thereafter notified his home office. Indorse- 
ment was made and affixed to the policy. This indorsement was made in the name 
of the Lawrence Noble estate. The use of the automobile as stated in the indorse- 
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ment was for pleasure and business calls. Earl Noble was the son of Laura Noble 
and Lawrence Noble. He was a young man about 19 years of age, at the time of 
the accident and was engaged in operating the farm belonging to the Lawrence 
Noble estate. He and Reynolds were friends, and to the knowledge of Laura Noble 
the two boys had exchanged places as driver of the car. The Reynolds were 
neighbors of the Nobles. Mrs. Noble had seen Reynolds drive the car twice, and on 
two occasions had given express permission to Reynolds to drive from Burlingtor 
to Racine on business for his father. On one of these occasions Earl went with 
Reynolds. On the night of the accident, Mrs. Noble had been using the automobile 
and returned home earlier because she knew that Earl and Reynolds wished to use 
the car that night. As Earl and Reynolds drove away Mrs. Noble cautioned them 
according to her statement that it was the Fourth of July, “Be careful”; according 
to Earl’s recollection: “Boys be careful. It is a holiday ;” according to Reynolds: 
“Boys be careful. There is a lot of traffic on the road tonight.” 

The Farmers Mutual contends that these facts are not sufficient to support a 
finding by the jury that the car in question was being driven with the permission of 
Laura Noble. To sustain its position the appellant seeks to distinguish Christiansen 
y. Etna Casualty & Surety Co. (1931) 204 Wis. 323, 236 N. W. 109, from the case 
at bar. It is considered that that case was a much stronger case for the owner than 
is the case at bar. The effect of the holding in the Christiansen Case is that 
the permission referred to in the statute need not be express, but may be implied, 
even in a case where the owner protests but the automobile is nevertheless used 
with his knowledge. Taken in connection with the previous facts and circumstances 
within the knowledge of Mrs. Noble, her return on the night in question so that the 
boys might use the car, her admonition to the boys to be careful, “there is a lot of 
traffic on the road tonight,” certainly warrant the inference that the car was driven 
by Reynolds with her permission. The finding of the jury is amply supported by 
the evidence in the case, and the trial court correctly so held. 

The judgment in each case is affirmed. 
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CASUALTY 


REIGER v. TRAVELERS’ INS. CO. 
City Court of New York, Bronx County. Oct. 2, 1936. 
290 New York Supplement 401. 
1. IMMEDIATE NOTICE. 


Where policy requires immediate notice of accident, delay is bar to recovery 
unless there be circumstances to explain or excuse delay and show it reasonable. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. NOTICE OF ACCIDENT. 

Provision in landlord’s casualty policy that in event of accident, written notice 
should be given as soon as was reasonably possible thereafter, did not relieve 
insurer from liability for injury to tenant of which it received notice about three 
weeks after accident, where tenant had been too seriously injured to converse with 
any one, and insured did not hear of accident until two weeks after it occurred. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


Action by Solomon Rieger, as administrator of Rose Rieger, deceased, against 
the Travelers’ Insurance Company. 

Verdict directed for plaintiff. 

Louis P. Randell, of New York City, for plaintiff. 

Moran, Galli & McGlinn, of New York City (John G. Donovan, of New 
York City, of counsel), for defendant. 

ADLERMAN, Justice. 

This action is brought by an administrator against the defendant insurance 
company to collect a judgment against the insured on a casualty policy of insurance 
after a judgment has been entered against the insured and the return unsatisfied 
of an execution. The defense is failure on the part of the insured to give proper 
notice to the defendant of the accident. 

The insured was the owner of premises No. 1129 Tiffany street, Bronx, New 
York City. On September 12, 1934, Rose Rieger, the mother of Sylvia Rosensweig, 
a tenant in said premises, while descending a stairway, fell and was seriously 
injured. This accident occurred at about 4 p. m. and the said Rose Rieger was 
taken at about 4:45 p. m. of the same day to Lincoln Hospital, where she died on 
September 20, 1934. The insured testified that on the 26th day of September, 1934, 
she learned of the death of Mrs. Rieger when she paid a condolence call on the 
daughter of the deceased, and then for the first time learned that the said deceased 
sustained a fall down the rear stairway of the building and died as the result 
thereof. That night she told her husband about the accident, who relayed the 
information to her insurance broker, he in turn on October 2, 1934, wrote a letter 
to the defendant informing it of the accident. Thus the defendant was informed 
of the accident within one week after the assured learned of the same, An action 
was thereafter commenced against the insured and the summons was forwarded 
to the defendant and was returned by it with a notation of regret that it could not 
defend the action. The defendant did not appear, and a sheriff’s jury awarded the 
plaintiff herein the sum of $1,500. 

The clause in the policy of insurance in respect to notice is as follows: “D. In 
the event of accident written notice shall be given * * * as soon as is reasonably 
possible thereafter.” 


[1] The accident in question occurred at about 4 p. m. on September 12, 1934. 
The insured learned about it on or about September 26, 1934. The defendant 
insurance company actually received notice of the accident at 9 a. m. on October 
3, 1934, less than one week after the insured learned of the accident, and less than 
21 days after the accident occurred. In the case of Rushing v. Commercial 
Casualty Ins. Co., 251 N. Y. 302, at page 304, 167 N. E. 450, 451, Mr. Justice 
Cardozo says: “In the absence of explanation or excuse, a notice of an accident 
withheld for twenty-two days is not the immediate notice called for by the policy. 
There may, indeed, be circumstances, such as absence from the State or lack of 
knowledge of the accident, that will explain or excuse the delay and show it to be 
reasonable. * * * The delay in respect of notice is thus a bar to a recovery unless 
and until there shall be explanation and excuse.” 

[2] The deceased was a woman 85 years old and was so badly injured that 
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she could not converse with any one. The accident happened on a rear stairway 
leading from the apartment of the tenant, and I place credence in the statement 
of the insured that she did not know of the accident until she paid a condolence 
call on the tenant and for the first time learned of said accident. I am satisfied 
that the insured did not know of said accident prior to said time, and therefore her 
failure to give notice to the insurance company was excusable. 

Verdict directed for plaintiff in the sum of $1,500. Ten days’ stay and thirty 
days to make case. 
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MISCELLANEOUS 


PENNEY & BINFORD v. HUDSON INS. CO. 6 Div. 902. 
Supreme Court of Alabama. Oct. 8, 1936. 
170 Southern Reporter 61. 
2. AGENCY BALANCE. 

In insurer’s action to recover delinquent balance from agency upon termination 
of agency, whether admission of indebtedness in instrument executed by member of 
agency referred to indebtedness from third person, and not to one against agency 
allegedly released by insurer, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

3. AGENCY BALANCE. 

In insurer's action to recover delinquent balance from agency upon termination 
of agency, agency held not entitled to general. charge as to count for money had 
and received, where there was evidence that agency had collected some premiums 
which had not been sent to insurer. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action in assumpsit by the Hudson Insurance Company against Penney & 
Binford. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

Erle Pettus and Erle Pettus, Jr., both of Birmingham, for appellants. 

Victor H. Smith, of Birmingham, for appellee. 

\NpbERSON, Chief Justice. 

[1] The appellants were the local agents of the appellee for several years, 
the agency terminating December, 1932, when appellee withdrew its business in the 
state. It.seems that subsequent to the termination of the agency the appellee and 
appellants had negotiations looking to an adjustment between them as to what was 
due by the appellants to the appellee for the unpaid premiums collected, or which 
should have been collected, by appellants. It appears that an agent of the appellee 
and one of the defendants had a conference and, after going over and checking 
up the books, finally agreed upon the balance due the appellee and Binford, one of 
the defendants and a member of the firm, executed the following acknowledgment 
and obligation: 

“We hereby acknowledge the statement of indebtedness presented by your Mr. J. 
L. Brandmaier, amounting to $3,139.87 as being correct. This amount has accrued 
from delinquent balance of our agency. At the present time we are unable to pay 
the whole or any part of it. However, we faithfully promisé that if the cotton 
market is fairly favorable this fall, we will pay our entire indebtedness, or at least a 
very substantial payment thereon, by November first 1933. 

“We exceedingly regret the delay in clearing this balance, however we assume 
that you are fully aware of our circumstances. 

“Yours truly, Penney-Binford 

“By R. T. Binford 

“Acknowledged before me, as Notary Public in and for Jefferson County, State 
of Alabama, this the 17th day of July, 1933. 

“Emma Gideon, Notary Public [Seal]’ 

This was an assent to the amount due from the appellants and was an account 
stated and was essentially the same as if a promissory note had been given for the 
amount. Reed v. Robinson, 213 Ala. 14, 104 So. 130: Webb v. J. R. Lowe & Co., 
215 Ala. 552, 112 So. 138. 

[2] The signer of the foregoing, as a witness, attempted to explain and qualify 
the contents of same and to show that the admission referred to an indebtedness 
from J. E. Penney, a third person, and not to one against the firm of Penney & 
Binford who had been released by the plaintiff. His testimony, however, at best 
for defendants, merely created a partial conflict in the testimony and presented 
questions properly left to the jury by the trial court. There was therefore no error 
in refusing the general charge as requested by the defendants. 

[3] It is contended by appellants’ counsel that the defendants were due the 
general charge as to the count for money had and received upon the idea that they 
had not actually collected the premiums. It is sufficient to say that it was open 
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for the jury to find that defendants had collected some premiums which had not 
been sent to the plaintiff. The list shows policies issued to others than J. E. 
Penney, and if defendants collected any premiums which should have been remitted 
to the plaintiff and which were not made, and regardless of the amount, they were 
not entitled to the general charge as to the count for money had and received. 

4, 5] The instrument signed by Binford does not appear upon its face to be a 
promise to answer for the debt or default of another. It was the mere acknowledg- 
ment of a debt and a promise to pay of the defendants to the plaintiff and was not 
objectionable as evidence for the failure to express a consideration under the 
statute of frauds, and as to whether or not it was for the debt of another was an 
issue for the jury and which issue was fairly presented to the jury by defendants’ 
given charges B. and Y. 

The trial court did not err in refusing the defendants’ motion for a new trial. 
The verdict of the jury was not contrary to the weight of the evidence, but we 
think the weight was in support of the verdict. Cobb v. Malone, 92 Ala. 630, 9 
So. 738. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Thomas, Brown, and Knight, JJ., concur. 


GROUP NO. 23 OF THE ASS’N OF THE SONS OF POLAND et al. v. 
ASSOCIATION OF THE SONS OF POLAND et al. Nos. 4, 17. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 

187 Atlantic Reporter 356. 


5. MERGER. 

Minority group of members of nonpecuniary association organized as fraternal 
hody for social and death benefits to its members held entitled to restrain merger of 
association with similar association in another state under plan requiring members 
of merged association to become members of other association to which its assets 


were to be turned over, where merger would impair disssenting membe ee contract 
or status with association (1 Comp. St. 1910, p. 125 et seq., § 1 et seq.; 2 Comp. St. 
1910, p. 1661, § 108). 

(For other cases, see Insurance, Dec. Dig. § 705.) 

Lloyd, Case, and Bodine, Justices, dissenting. 

Appeal from Court of Chancery. 

Suit by Group No. 23 of the Association of the Sons of Poland and others 
against the Association of the Sons of Poland and others. Decree for complain- 
ants, and defendants appeal. 

Affirmed. 

On appeal from a decree of the Court of Chancery advised by Vice Chancellor 
Fielder, who filed the following opinion: 

“The defendant, Association of the Sons of Poland, was incorporated Feb- 
ruary “ :: under ‘An Act to incorporate associations not for pecuniary profit’ 
(P. L. 1898, p. 422, 1 Comp. St. 1910, p. 125 et seq., § 1 et seq.), as a fraternal 
mutual benefit a insurance corporation. It has 104 subordinate lodges or groups, 
of which 86 are located in this state, 17 in New York State, and 1 in Connecticut; 
it has assets of $1, 010,000 largely invested in this state and a membership of 13, 073 
adults and 3,118 minors carrying $7,850,000 insurance. Complainants are six of 
said groups and seven individual members of the association, residents of this state. 
Hereafter in using the word ‘complainant,’ it is intended to refer to_those named 
as complainants and also to the membership of the six groups. The object of 
the suit is to restrain a proposed merger of the defendant association with the 
Polish National Alliance of Brooklyn, a New York corporation organized for 
and operating with objects, purposes, and benefits similar to those of the 
defendant association. The Polish National Alliance has 96 lodges in New 
York, 27 in New Jersey, and a total of 12 in six other states; it has assets of 
$1,171,000 largely invested in New York and a membership of 11,567 adults and 
1825 minors, carrying $6,107,000 insurance. The defendants are the Association 
of the Sons of Poland and its officers and directors and hereafter they will be 
referred to as the ‘defendant.’ 

[1] “The power of corporations to merge exists only by virtue of statute 
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(Colgate v. U. S. Leather Co., 75 N. J. Eq. 229, 72 A. 126, 19 Ann. Cas. 1262, Riker 
& Son Co. v. United Drug Co., 79 N. J. Eq. 580, 82 A. 930, Ann. Cas. 1913A, 
1190), and the issue here is whether there is legislative authority for the merger 
of a domestic corporation organized under P. L. 1898, page 422, with a foreign 
corporation incorporated for similar purposes, and if there is, whether such 
authority can be exercised against complainants’ will. 

[2, 3] “When the defendant was incorporated, section 6 of the act of 1898 
limited the power to merge to corporations organized under that act, but bi 
amendment P. L. 1932, p. 17 (N. J. St. Annual 1932, § 13—6), it is provided that 
associations having similar objects, formed under the act of 1898 or under the 
laws of another state, may combine. The complainants point to section 12 of the 
act of 1898 (1 Comp. St. 1910, p. 129, § 12), which provides that ‘this act is subject 
to any alteration or modification which may be hereafter enacted by general 
law as to the amount of real and personal property to be held by the-corporations 
herein provided for,’ and for them it is argued that the amendatory act of 1932 
enlarging the power to merge cannot apply to the defendant, because when its 
charter was obtained, the legislative right to affect that charter by amendment 
was limited by section 12 to specific subjects which do not include merger. But 
that section must be read in connection with section 6 of the general corpora‘imn 
act approved February 14, 1846 (Nix. Dig. p. 168), re-enacted as section 4 of the 
general corporation act of 1896 (P. L. 1896, p. 277, 2 Comp. St. 1910, p. 1600, § 
4), which provides that the charter of every corporation shall be subject to 
alteration, suspension, and repeal in the discretion of the Legislature, and I am 
of the opinion that the passage of P. L. 1932, p. 17 (N. J. St. Annual 1932, § 13—6), 
was within the power of the Legislature as reserved by the act of 1846 and that 
the power to merge as granted by the act of 1932 is properly part of the act of 
1898 which it amends. Montclair v. N. Y. & G. L. Rwy., 45 N. J. Eq. 436, 18 A. 
242; Schwarzwaelder v. German Mut. Fire Ins. Co., 59 N. J. Eq. 589, 44 A. 769; 
State v. Commissioner of Railroad Taxation, 37 N. J. Law, 228; Shiloh Turn- 
pike Co. v. Bates, 80 N. J. Law, 171, 76 A. 448. 

“The defendant contends that our general corporation act of 1896, entitled 
‘An act concerning corporations,’ as amended by P. L. 1918, p. 1013, and by 
P. L. 1929, ». 478 (Cum. Supps. Comp. Stat. 47—104), authorizing the merger 
of a domestic corporation with a foreign corporation, applies here. Our State 
Constitution, paragraph 4, § 7, art. 4, provides that every law shall embrace 
but one subject which shall be expressed in its title, and that no act shall be 
passed which shall provide that any existing law shall be made or deemed a 
part of the act, or which shall enact any existing law, or any part thereof, unless 
the existing law be recited in such act. The nonpecuniary corporation act was 
not passed until two years after the general corporation act of 1896, and the 
former contains no reference to the latter, nor does the title or body of the 
general corporation act indicate that that act is intended to apply to corporations 
other than those generally known as business corporations. It is not necessary, 
however, to decide whether the cited provisions of the general corporation act 
apply to merger by a corporation organized under the nonpecuniary corporation 
act because I believe that P. L. 1932, p. 17 (N. J. St. Annual 1932, § 16—3), 
amending the nonpecuniary corporation act of 1898, confers legislative permis- 
sion on the defendant to merge with the Polish National Alliance. 

[4] “The permission so granted should not be exercised if it will impair 
the rights of defendant’s objecting members. When complainants became mem- 
bers of the defendant and accepted its certificate of insurance. a reciprocal 
relation arose between complainants and defendant on the one hand, and between 
complainants and their fellow members on the other hand. Defendant's certi- 
ficate of incorporation, its constitution and by-laws, the pavment thereunder 
of dues or assessments by complainants for the issuance of death benefit cer- 
tificates, created a contractual relation or status whereby the parties thereto 
were bound to deal with each other equitably and to refrain from any act which 
would impair the relationship into which they had mutually agreed to enter—a 
relationship which was to continue for the life of each complainant provided he 
continued to pay dues or assessments to the defendant. In associating together 
under defendant's charter, defendant's members became bound in equity to 
refrain from combining together and, by a majority vote over the objection ol 
a substantial minority, take advantage of permissive legislation to merge, ! 
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thereby a material change would result in the enterprise in which all had 
mutually agreed to embark and the contracts or status of the minority would be 
impaired. Zabriskie v. Hackensack, etc., R. R., 18 N. J. Eq. 178, 90 Am. Dec. 
617; Black v. Delaware & Raritan Canal, 24 N. J. Eq. 455; Schwarzwaelder v. 
German Mut. Fire Ins. Co., supra; Colgate v. U. S. Leather Co., supra; Riker & 
Son Co. v. United Drug Co., supra; Allen v. Francisco Sugar Co., 92 N. J. Eq. 
431, 112 A. 887. 

[5] “This is not the case of an ordinary business corporation with stock- 
holders who become such with a view to profits to be derived from their invest- 
ment and to whom it would make little, if any, difference whether their corpor- 
ation combines with another, so long as the nature of the business is not altered 
and the terms of merger are fair. This defendant was organized as a fraternal 
body for social and death or funeral benefits to its members and its continued 
existence is not shown to be dependent on a merger with another entity. 
Among its distinct and special purposes is the plan to provide and maintain a 
fund out of which it may contract with its members to pay death or funeral 
benefits, and under its by-laws it has established various benevolent and charit- 
able objects for the benefit of its members. Its funds or assets have been created 
through payment by members of dues or assessments and those assets are 
impressed with a trust in favor of complainants to secure to them the benefits 
guaranteed by defendant’s certificate of incorporation, constitution, and by-laws, 
and its by-laws provide that in case of dissolution its assets shall be used for 
charitable purposes among all Poles but never divided among its remaining 
members. Its headquarters are in this state and the death benefit part of its 
business is conducted under the supervision of our Department of Banking and 
Insurance and is subject to the laws of this state as construed by our courts. 
All this the defendant proposes to change, as appears from an agreement of 
merger executed by the representatives of the defendant and the Polish National 
Alliance, wherein it is provided that all assets belonging to defendant shall be 
transferred and assigned to the latter corporation. whose headquarters are in 
New York State, and that thereafter the defendant’s activities shall cease; that 
the consolidated funds of the two organizations shall be used for the payment 
of death claims in accordance with the by-laws, rules, and regulations of the 
Polish National Alliance; that defendant’s subordinate lodges or groups and 
members shall become subordinate lodges or groups and members of the Polish 
National Alliance and shall be subject to its certificate of incorporation, its 
constitution, and its by-laws, and that its business and assets shall be subject 
to New York laws and supervision; that the Polish National Alliance shall receive 
into its membership all of defendant’s members who are in good standing who, 
if they desire tc continue their membership and death benefit insurance, shall 
pay such assessments as the Polish National Alliance may levy under its by- 
laws; that if a member of defendant declines to become a member of the Polish 
National Alliance, his certificate and membership and all benefits thereunder 
shall cease, except that he shall be entitled to the reserve value of his certificate 
as computed by the Polish National Alliance, unless his certificate contains a 
definite provision as to surrender value, in which event he shall be entitled to 
receive such sum. 

a seems to me that the mere recital of the changes to be wrought in ¢com- 
plainants’ contract or status with defendant by the proposed merger discloses that 
injury will be done complainants thereby. Complainants became members of the 
defendant before the amendatory act of 1932 was passed, and their right to mem- 
bership and to have their benefit certificates paid out of assets which they have 
helped to accumulate are valuable property rights and yet it is proposed to ter- 
mimate that membership and to turn over those assets, amounting to over $1,000,000, 
now impressed with a trust_in complainants’ favor (or in case of defendant’s 
dissolution, in favor of all Poles), to a foreign corporation to be commingled 
with the assets of that corporation. When a corporation organized under our 
general corporation act merges with another, its stockholders are not compelled 
to exchange their shares for stock in the merged corporation or, in case of dis- 
senting stockholders, to accept what the merged corporation decides should be 
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paid them. Dissenting stockholders may apply to our courts for an appraisement 
to determine the full value of their stock and to have such value paid them (2 
Comp. St. 1910, 1661, § 108). But not so under the terms of the proposed merger. 
Complainants will be compelled to become members of the merged corporation 
and accept such protection for their present interest in the defendant as the New 
York corporation and the laws of New York may give them, or if they decline 
membership in the Polish National Alliance, they must surrender their insurance 
for a sum to be determined by the Polish National Alliance, or for a sum which 
may be fixed by their death benefit certificates to be paid them in cash or voluntary 
surrender of the certificates—in either event, an amount less than their certificates 
assure will be paid at death if they continue membership with defendant. 

“Believing that the complainants’ right to continue membership with defendant 
to be a benefit of value vested in them through their contract or status with 
defendant and their fellow members prior to the passage of the act of 1932, and 
believing that the proposed merger is inequitable as against the dissenting com- 
plainants and, 1f carried out, will impair seriously their contract or status, I will 
advise a decree restraining the merger.” 

Merritt lane, of Newark, for appellants. 

Aaron A. Melniker, of Jersey City, for respondents. 

Per Curiam. 

The judgment under review herein should be affirmed for the reasons expressed 
in the opinion delivered by Vice Chancellor Fielder in the court below. 

For affirmance: The Chief Justice, Justices Heher and Perskie, and Judges 
Hetfield, Dear, Wells, Wolfskeil, and Rafferty—8. 

For reversal: Justices Lloyd, Case, and Bodine—3. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


I. Control and Regulation in General. 85. Breach of contract by principal. 


Right to insure in general. 

What constitutes insurance, 

Power to control and regulate. 

Constitutional and statutory pro- 
visions. f 

Authority or license to do business. 

License fees and taxes. 

Reports and statements. 

Supervision by public officers or 
courts, 


12, Regulation of agents and brokers. 


Sexy SYNE 


~ 


Il. Insurance Companies. 


(A) 


Il. 
(A) 


STOCK. 

32. Incorporation, 
existence. 

33. Capital and stock. 

34. Stockholders. 

35. Officers. 

36, Franchises and powers. 

38, Profits, dividends and surplus. 

41. Insolvency. 


MUTUAL. 


52. Incorporation, 

existence. 
54. Constitutions and by-laws. 
55. Members. 


56, Officers, 

57, Franchise and powers. 

59, Profits, dividends and surplus. 
61. Insolvency. 


organization, and 


organization, and 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 
73. The relation in general. 
74. Appointment or employment = of 
agent, 


78. Scope and extent of agency, 


79, Duration and termination of 

agency. 

. Authority and duties of agent as 
to insurer. 

. Accounting by agent. 

. Liabilities o agents and _ their 
sureties. 

. Compensation of agent. 


93. Unauthorized and wrongful acts of 
agent. 

94. Ratification. 

95. Notice to agent. 


AGENCY FOR APPLICANT OR 

INSURED. 

96. Creation of agency. 

100. Evidence as to agency. 

101, Scope and extent of agency. 

102, Duration and termination of 
agency. 

103. Authority and duties of agent as 
to principal. 

104. Agreements to procure insurance 
and liability thereunder. 

105. Compensation of agent. 

106. Breach of contract by principal. 

111. Unauthorized and wrongful acts 


of agent. 
112, Ratification. 


113. Notice to agent. 


Insurable Interest. 


114. Necessity in general. 
115. What constitutes interest in prop- 


erty. 
116. What constitutes interest in bu- 
man life or health. 


118, Insurance without interest. 

122, Assignment of policy to person 
without interest. 

123. Extinguishment of policy. 


V. The Contract in General. 


NATURE, 

VALIDITY. 
. Nature of contract. 
. What law governs. 


Subjects of insurance, 


Powers of agents in respect cf 

contracts in general. 

. Application or offer and accept- 
ance. 

. Validity of oral contracts. 

. Binding slips or memoranda. 

. Papers accompanying policy. 

- Incorporation of constitution, by- 
laws, or rules of insurer, 


REQUISITES, AND 
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. Delivery and acceptance of policy. 


. Payment of premium or 
Vali 


E Legality of 


a < ' ues. 
idity in general. 
object. 
Partial invalidity. 


. Estoppel or waiver as to defects 


or objections. 


. Reformation. 


Modification. 


: Renewal. 


CONSTRUCTION 
TION 


146. 


147, 
151. 


152. 


156. 


158. 
161, 


169. 


175. 
176. 


AND OPERA- 

Application of general rules of 
construction, 

What law governs. 

Construing together policy and 
accompanying papers. 

Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

Parties to contract and 
between them. 

Subjects of marine insurance. 

Property covered by insurance 
against fire or other cause of 
loss. 

Persons covered by life or acci- 
dent insurance. 

Commencement of risk. 

Term and duration of risk. 


relations 


179%. Loans on policies. 


Vi. 


Premiums, Dues and Assessments. 


. Nature and grounds of obligation. 


Right of insurer to premiums. 


. Persons liable for premiums. 

. Amount of premiums. 

. Rebates from premiums. 

. Reduction of premiums by pro 


fits or dividends. 


. Payment of premiums. 


. Notes for 


premiums. 


. Actions for premiums. 


Premium or deposit notes. 


. Assessments. 


. Refunding or 


VII. 


200. 
201. 
202. 
204. 
205. 
208. 
209. 


210. 
211. 


212. 
214, 
216. 
217. 
218. 
224. 
225. 


recovery of pre- 
miums or assessments paid. 


Assignment or Other Transfer of 


Pol 


“What law governs. 


icy. 


Statutory restrictions on transfer. 

Right of insured. 

Right of beneficiary. 

Consent of beneficiary. 

Validity of oral assignment. 

Form and requisites of assign- 
ment in writing. 

Consideration for assignment. 

Delivery and acceptance of as- 
signment. 

Validity of assignment in general. 

Transfer. 

Fraud in procuring transfer. 

Notice to insurer. 

Rights and liabilities of assignee. 

Partial assignment. 

Reassignment. 


Cancellation, Surrender, Aban- 


. Acts constituting cancellation. 

. Validity of cancellation. 

. Ratification of invalid cancellation. 
. Evidence of cancellation. 

. Operation and effect of cancella- 


tion, 


Remedies for wrongful cancella- 
tion. 


. Right of insured to surrender in 


. Right 


. Acts constituting 


general. 

to surrender life or acci- 
dent policies. 

surrender and 


acceptance. 


. Repayment and recovery of pre- 


245. 
246. 


miums or paid-up value on sur: 
render. 

Abandonment. 

Rescission. 


IX. Avoidance of Policy for Misrep- 


(A) 


(A) 


resentation, Fraud, 


or Breach 


of Warranty or Condition. 


GROUNDS IN GENERAL. 


. Statutory provisions. 
. What law governs. 
. Representations. 


. Fraud or false swearing 


Concealment. 
ad : in ob- 
taining insurance. 


. Warranties. 
. Conditions precedent. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


272. 


. Description of building 


. Description 


Subjects of marine insurance in 
general. 

in gen- 
eral. 

and condition of 


goods. 


. Title or interest of insured. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others. 
. Other insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


. Description in general. 


. Age. 

. Health and physical condition. 

. Medical attendance. 

. Family history. 

. Marriage. 

. Residence. 

. Occupation. 

. Habits. . 

. Interest of assured or beneficiary. 


. Previous 


application for insur- 


Pe, Sit ee 
. Other existing insurance. 


x. Perisiieve of ry for Breach of 
romissory arranty, Cove- 

nant, or Condition coat. 

GROUNDS IN GENERAL. 


Rescission of 


donment, 
Policy. 
226. Revocability of contract 


eral. 
227. Statutory provisions. 
228. Right of insurer to cancel. 
Notice to cancel. 


Repayment of unearned premium 
231. 


or 302. Statutory provisions. 

306. Conditions subsequent. . 
310. Notice and proceedings to give 
effect to forfeiture. _ 

311. Parties affected by forfeiture of 

policy. 
MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


311%. Statutory 


in gen- 


on cancellation. 


Delivery of policy for cancellation. provisions. 
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XII. Risks and Causes of Loss. 


. Subjects of marine insurance in 


general. 
. Buildings in general. 
5. Goods insured in general. 
. Change of title or interest. 
. Change of possession. 


Incumbrances, 


Solvency of debtors. 
2. Fidelity of employes and others. 
. Special causes increasing risk. 
. Precautions against loss. 
. Keeping books, papers, and safe. 
336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337, Change of residence. 

338. Travel. ‘ 

339. Change of occupation. 
340. Military or naval service. 
341. Change in habits. 

342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


349. Default as ground of forfeiture 
in general. 

. Statutory provisions. 

. What law governs. 

. Notice of time for payment. 

. Extension of time for payment. 

. Rights of insured after default. 


Danan 
wan oO 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. Application of doctrines of estop- 
el and waiver. 


372. What conditions may be waived. 
3 


3 

373. Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 

. Powers of officers or 
respecting waiver. 

. Knowledge or notice of facts in 
general. 

. Knowledge of or notice to officers 
or agents. 

Insertion of false answers in 
application by agent or under 
his direction. 

Fraudulent or collusive acts of 
agent. 

. Form and requisites of express 
waiver. 

. Implied waiver in general. 

. Issuance and delivery of policy 
without objection. 

. Failure to assert forfeiture or to 
cancel or rescind policy. 

. Admission of liability on policy. 

Demand, acceptance, or retention 
of premiums or assessments. 

3. Consent to assignment of policy. 

. Promise to pay loss. 

. Failure to state ground of objec- 
tion relied on. 

. Requiring, accepting, or retaining 
proofs of loss. 

7. Participating in 
loss. 

. Election to restore or repair. 

. Payment of loss. 

. Provisions of policy against for- 
feiture. 

. Status of nonforfeitable or paid-up 
policy. 


agents 


adjustment of 


7 


MARINE INSURANCE. 


402. Marine risks in general. 
403. Perils of the sea. 
404. Perils of rivers, lakes and in- 


land waters, 


405, Enemies and pirates. 

407. Thieves. 

408. Jettisons. 

409. Arrests, 
tions. 

410. Barratry. 

411. Collision and liability therefor. 

412. Stranding. 

413. Proximate cause of loss, 

415. Unseaworthiness of vessel. 

416. Negligence of owners, master or 


restraints, and _  deten- 


crew. 
417. Wrongful acts of owner, master 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 


418. Limitations of risk as to place. 

421. Fire. 

422. Explosion. 

423. Lightning, wind, tornadoes, and 
other storms. 

424. Accident. 

425. Theft. 

426. Injury to or death of animals. 

427. Proximate cause of loss. 

428. Negligence of insured. 

429. Wrongful acts of insured. 


GUARANTY AND INDEMNITY 

INSURANCE. 

430. Default or other misconduct of 
officer or employe. 

431. Breach of contract guaranteed. 

432. Nonpayment of debt insured. 

434. Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 


438. Cause of death in general. 

439. Death beyond prescribed limits 
of residence or travel. 

440. Time of death. 

441. Death while engaged in un- 
authorized occupation. 

442. Death caused by intemperance. 

443. Death in violation of law. 

444. Suicide. 

447. Proximate cause of death. 

448, Death caused by beneficiary. 


ACCIDENT AND HEALTH IN- 

SURANCE. 

449. What constitutes accident in gen- 
eral, 

450. Diligence required of insured. 

451. Risks and exceptions. 

454. Bodily infirmities or disease. 

455. External, violent and accidental 
means of injury. 

456. External and visible signs of in- 
jury. 

457. Poison or contact with poisonous 
substances. 

458. Inhaling gas. 

460. Intoxication. 

461. Voluntary or unnecessary expos- 
ure to danger. 

462. Violation of the law. 

463. Fighting or provoking assault 

464. Intentional injuries. 

465. Suicide or self-inflicted injuries. 
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466. Proximate cause of injury or 
death. 

467. Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 
Insurer. 
MARINE INSURANCE’ 


468. Actual total loss. 

469. Constructive total loss. 

470. Abandonment. 

471. Partial loss in general. 

477. General average contribution. 

478. Exception of particular average 
or partial loss. 

479. Effect of other insurance. 

480. Amount of interest of insured. 

481. Duties of owners, master, or 
crew after loss. 

482. Salvage. 

483. Repairs. 

486. Wages of crew. 

487. Expenditures. 

490. Damages incurred or paid. 

491, Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 


493. Total loss. 

494. Partial loss in general. 

495. Limitation of liability. 

498. Value of prpeerty destroyed. 
502. Amount of damage to property. 
503. Amount of interest of insured. 
504. Effect of other insurance. 
505. Duties of insured after loss. 
506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 


GUARANTY AND INDEMNITY 

INSURANCE. 

509. Loss by breach of contract guar- 
ant 

511. Loss of debt insured. 

512. Liabilities incurred. 

513. Expenditures. 

514, Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore d death. 

$18. Limitation of liability. 

519. neon in dividends or pro- 
ts. 

523. Deductions and offsets. 


ACCIDENT AND HEALTH IN- 
SURANCE. 

524. Total disability. 

525. Confinement to house or bed. 
526. Partial disability in general. 

527, Particular injuries specified in 


policy. 
528. Immediate, continuous or per- 
manent disability. 
529. Death from accident. 
530. Limitation of liability. 
531. Classification of risk. 
532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535. Necessity of notice. 


a 
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TOPICAL INDEX 


I. Control and Regulation in General. 
§ 3. POWER TO CONTROL AND REGULATE. 


3—State having constitutional right to regulate business of insurance had right to provide 
what kind and character of insurance contracts could be made. New York Life Ins, 
Co. v. Boling et al. (Miss.) ‘ 


II. Insurance Companies. 


II. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL, 

73—Although neither license to insurance agent nor statute under which it is issued define 
authority of insurance agents, agents must be authorized in writing by insurance company. 
West v. Metropolitan Life Ins. Co. (Kan.) ; FA ws 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Although neither license to insurance agent no statute under which it is issued define 
authority of insurance agents, agents must be authorized in writing by insurance company. 
West v. Metropolitan Life Ins, Co. (Kan.) ‘ 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—In insurer's action to recover delinquent balance from agency upon termination of 
agency, whether admission of indebtedness in instrument executed by member of agency 
referred to indebtedness from third person, and not to one against agency allegedly released 
by insurer, held for jury. In insurer’s action to recover delinquent balance from agency 
upon termination of agency, agency held not entitled to general charge as to count for 
money had and received, where there was evidence that agency had collected some 
ve which had not been sent to insurer, Penney & Binford v. Hudson Ins. Co. 
(Ala.) . . ; 

(2). For failure to cancel or reduce policy, 

83(2)—-Where insurer under terms of policy is entitled to cancel policy or reduce its amount, 
it may direct agent to cancel or reduce amount of policy whereafter agent has duty 
forthwith to do so, and is liable to insurer for amount required to pay in settlement 
of loss if he negligently delays in obeying instructions and loss occurs thereby. Fire 
insurer’s agents having instructfon to cancel promptly when so requested and that agents 
would be personally liable for loss resulting from failure to carry out instructions held 
under duty to promptly reduce amount of risk on policy according to insurer’s directions, 
so that delay in so doing was at risk of agent, notwithstanding agent’s request to insurer 
to reconsider order for reduction of risk, pending which loss occurred. Insurer’s letter 
to agent reaffirming direction to reduce amount of risk on fire policy and explaining 
reason for such direction in reply to request of agent for reconsideration of direction 
to reduce risk held not “waiver” of insurer’s right to insist on agents’ compliance with 
orders of insurer or right to hold agents liable for risk or liability incurred by reason of 
delay. In action by insurer against agent for failure to reduce risk on fire policy as 
requested before loss occurred, evidence respecting practice of agent in locality having 
right to request reconsideration of orders for cancellation held inadmissible where practice 
did not rise to dignity of custom, and no showing was made that custom, if any, was 
brought to knowledge of insurer. Phoenix Ins. Co. v. Heath et al. (Utah) 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 88. — GENERAL OR SPECIAL AGENTS. 

88—“Insurafce agent,”’ as distinguished from “general agent,” is individual authorized in 
writing by insurance company which is lawfully qualified to transact business of insur- 
amet, ” negotiate or effect contracts of insurance. West v. Metropolitan Life Ins. Co. 
(Kan. 

§ 92. — EVIDENCE AS TO AUTHORITY. 

92—In action on life policy, evidence held insufficient to establish that agents who took 
application for policy were “general agents,’’ as distinguished from “insurance agents,” 
or “soliciting agents,” so as to be authorized to agree to oral modifications of written 
—o. or effect oral contracts of insurance. West v. Metropolitan Life Ins. Co. 

an. ; oar 

Life insurance agent's power to take application for insurance, to collect premium, and 
to forward application to company for its acceptance or rejection did not show authority 
of agent to bind company to contract of insurance. Zielinski et al. v. General American 
Life Ins. Co. et al. (Mo.) 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

$ 98. - IN GENERAL. 

98—Fact that fire policy insuring coal breakers was delivered to insured by agent of insurer, 
who was also director and stockholder of insured, did not render policy void, where 
agent’s relation to insured was disclosed to insurer which urged agent to obtain part of 
insurance carried by insured for insurer. John Conlon Coal Co. v. Westchester Fire 
Ins. Co. of New York. (U. S.) ' 

§ 112. RATIFICATION. 

112—Where insurer with knowledge that its agent was director and stockholder of insured 
acquiesced in insurance agreement executed by agent whereby coal breakers were insured 
against fire, insurer ratified insurance agreement and could not deny liability under 
policy on ground agent represented two principals. John Conlon Coal Co. v. Westchester 
Fire Ins. Co. of New York. (U. S.) i 
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IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—Person has unlimited insurable interest in his own life, payable to whom he desires, 
but one taking out policy of insurance for his own benefit on life of another must have 
insurable interest in continuance of life of such insured. National Life & Accident 
Ins. Co. v. Middlebrooks. (Ala.) ...... 

§ 116. WHAT CONSTITUTES INTERES 

(1). In general. 

116(1)—Beneficiary had no insurable interest in the life of the wife of his wife’s brother. 
Person has unlimited insurable interest in his own life, payable to whom he desires, but 
one taking out policy of insurance for his own benefit on life of another must have 
insurable interest in continuance of life of such insured. One has insurable interest for 
his own benefit only in life and health of general blood relationships of husband and wife, 
parent and child, grandparent and grandchild, and brothers and sisters. Life policy, which 
was delivered to and kept by beneficiary who had himself named as beneficiary, paid all 
premiums and sought benefits for himself was taken out by beneficiary for his own benefit 
and was void as against public policy, where insured was sister-in-law of beneficiary. 
National Life & Accidents Ins. Co. v. Middlebrooks. (Ala.) ; 

116(1)—Relationship of son-in-law to insured in industrial life policies held sufficient to 
constitute an insurable interest in son-in-law, when considered with fact that son-in-law 
had provided insured with home, and took care of him. Chandler v. American Life 
& Accident Ins. Co. (Mo.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—Life insurance contracts are choses in action. Progressive Life Ins. Co. v. Dean. (Ark.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE, 
(2). Necessity of acceptance and approval, 
130(2)—Application for insurance constitutes no more than offer or proposal which must be 
accepted by insurer before there is a binding contract, and, when application states terms 
and conditions on which proposal may ripen into completed contract, such terms and 
conditions must be met before contract takes effect, in absence of either express waiver 
in nature of estoppel by insurer. Zielinski et al. v. General American Life Ins. Co. 
et al. (Mo.) d , a eotteed Ls 
130(2)—-Where application for life policy and receipt for first premium both stated that 
insurance should take effect from date of application, provided application was approved 
at insurer’s home office, policy applied for held not to have ome effective, where 
applicant died before home office approved application. Arcuri v. Prudential Ins, Co. 
of America. (N. Y.) ; 
(4). Effect of delay. 
130(4)—Application to insurer for issuance of policy or for assumption of particular kind 
of risk necessarily contemplates doing of something by insurer by way of acceptance, 
hence insurer’s mere delay in passing on application will not warrant inference of 
acceptance of application, in absence of showing of estoppel or waiver in nature of 
estoppel by insurer. Insurer’s mere delay in passing on application will not warrant 
inference of acceptance, though premium may have been received and retained by insurer 
pending final action on application, save as retention of premium may operate as 
estoppel against insurer on theory that it assumed attitude wholly inconsistent with sub- 
sequent contention that no contract of insurance had ever come into existence. Insurer’s 
delay in acceptance or rejection of application amounts to no more than silence as to 
its final intention, which can properly operate as assent and estop insurer to deny 
acceptance only when it has had effect to mislead. Insurer may retain application and 
premium for such unreasonable and unwarranted time, with delay wholly unexplained 
and unaccounted for, and under such circumstances as to justify legitimate inference that, 
notwithstanding lack of formal acceptance, it had nevertheless actually accepted application 
and had assumed risk so as to have rendered it liable for loss subsequently occurring. 
As respects liability for delay, when applicant died before formal action on application 
for double indemnity coverage, subject matter of proposed insurance no longer existed, 
and life insurer could not thereafter have conducted itself so as to have prejudiced either 
applicant or beneficiary and thereby to have raised estoppel to assert that no double 
indemnity contract had been consummated. Life insurer’s receipt of application and 
premium for double indemnity coverage and retention thereof, and failure to act during 
13 days terminating with insured’s death, held not to warrant recovery of double indemnity 
on ground of estoppel, in absence of showing that delay was without reasonable excuse. 
Life insurer held not liable for double indemnity on theory of waiver in nature of 
estoppel arising from 13 days’ delay in accepting application for double indemnity 
coverage, where insurer was engaged in process of obtaining additional information as to 
whether insured drove delivery truck in addition to clerking in grocery store, though 
inspection report disclosed that insured did not drive truck, so that his application would 
Probably have been accepted had he lived. Zielinski et al. v. General American Life 
Ins. Co. et al. (Mo.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(2). Authority of agent. 
131(2)—In absence of proved authority so to do, insurance agent cannot agree to oral modi- 
fications of written application for insurance, or effect oral contract of insurance, in such 
manner as to bind insurer. West v. Metropolitan Life Ins. Co. (Kan.) 
132, BINDING SLIPS OR MEMORANDA. 


Contracts for temporary life insurance to be effective until issuance of policy may be 
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created by “binding receipt” given insured by insurer where insurer and insured so 
intend. tonsz v. Equitable Life Assur. Soc. of the United States, (Pa.) 
§ 141. we at ye OR ena AS TO DEFECTS OR OBJECTIONS. 
(1). n genera 
141(1)—Life insured’s retention of double indemnity premium until June 30th, following 
insured’s death on May 28th, held not to estop insurer from denying acceptance of 
double indemnity risk, where proofs of death were received by insurer on June 29th and 
premium was tendered contemporaneously with denial of liability for ou indemnity. 
Zielinski et al. v. General American Life Ins. Co. et al. (Mo.) ci Cami ios 
(2). Payment of first premium. 
141(2)—-Insurance agent held not authorized to waive payment of-premium and bind company 
thereby where written application provided that company should incur no liability until 
application had been received, approved, and policy issued and delivered, and fal first 
premium paid. West v. Metropolitan Life Ins. Co. (Kan.) 
§ 143. REFORMATION. 
(7 Necessity of reformation. 
143(7)—Failure of state court in suit between insured and insurer to reform automobile 
liability policy and correct apparent error in description of truck held not ground for 
reversal of judgment for injured parties against insurer, since reformation of policy 
was unnecessary to correct mere matters of Seserighen. St. Paul Mercury Indemnity 
Co. of St. Paul v. Long et al. (U. S.) .. can : 
§ 144. MODIFICATION. 
). In general. 
144(1)—Under term policies providing for conversion of policies into life policy with pro- 
visions that commuted value of new policy “including accidental death benefits or 
disability income if applied for” should not exceed amount of insurance under term 
policy at time of conversion, insured held entitled on request only to life policy totaling 
amount of term policies, including death benefits and disability income, as against con- 
tention insured. was entitled to policy for amount of term policies, and, in addition, 
accidental death henefits and disability income. Holzinger v. Prudential Ins. Co. of 
America. (Wis.) ene se os : 
(2). Powers of agents ‘and ‘brokers. 
144(2)—In absence of proved authority so to do, insurance agent cannot agree to oral modi- 
fications of written application for insurance, or effect oral contract of insurance, in 
such manner as to bind insurer. West v. Metropolitan Life Ins. Co. (Kan.) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—In interpreting “binding receipt’’ issued by insurer at time of life and disability 
olicy application, fundamental issue is the intention of the parties. Stonsz v. Rgaltatte 
Dife’ Assur. Soc. of the United States. (Pa.) 
(3). Liberal or strict, , construction. 
146(3)—-Where “binding receipt” issued by insurer at time of life and disability policy 
application is clearly established as temporary contract of insurance, it is favorably 
regarded by courts, whether oral or written. Doubt arising as to effective date of life 
policy containing disability Orne must be resolved in favor of insured. oe 
v. Equitable Life Assur. of the United States. (Pa.) 
146(3)—Provisions inserted in aeliensl by insurer which defeat, diminish, or forfeit insurance 
will be construed strictly against insurer, and even slight circumstances will be seized 
upon as indicative of an intention of insurer to waive forfeiture. Home Ins. Co. of 
New York v. Young et al. ‘ines wes meres ste 
§ 147. WHAT LAW ‘GOVERNS 
(2). Place of contract. 
147(2)—-In suit by beneficiary on life policies delivered in Ohio where both insured and 
beneficiary resided, where alleged transaction between insured and general agent of 
insurer extending policies occurred, and where insured died and beneficiary resided at 
time of insured’s death, rights of “% held governed by law of Ohio. Lemon v. 
Prudential Ins. Co. of sAmerica. o'D 
S$ 151, a ieee er POL! icy AND ACCOMPANYING PAPERS. 
( n genera 
151(1)—-Where agreement in receipt for first premium on life policy covering death, double 
indemnity for accidental death, and disability, provided that insurance should take effect 
as of day of receipt if applicant was insurable risk on that day in opinion of home office 
and ee was otherwise acceptable for amount and at rate of premium applied for, 
disability occurring before issuance of policy held covered by interim insurance, not 
withstanding policy subsequently issued did not contain double indemnity clause and 
premium for disability benefits was higher than estimated by insurer’s agent. Stonsz v. 
Equitable Life Assur. Soc. of the United States. (Pa.) 
§ 175. COMMENCEMENT OF RISK. 
175—-Group life policy, providing that employee failing to file written application for insur- 
ance on or before completion of one month of service would be insured from fourteenth 
day of calendar month following date of application provided employee was actually at 
work on such day, held to permit insurance to become effective as to any employee 
only if health permitted him to be actually at work en specified date following making of 
application. Boyer v. Travelers’ Ins. Co. (Calif. 


VI. Premiums, Dues and Assessments. 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 
195(1)—-Where insured was in default on assessment of mutual insurance company on date 
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of levy of another assessment to pay expenses incurred subsequent to his default, insured’s 
failure to pay such additional assessment did not preclude recovery by him on fire policy, 
where original assessment on which he defaulted was paid prior to occurrence of loss, since 
additional assessment was unauthorized while he was in default. Wright et ‘al. v. 
Wrightstown-Morris Farmers Mut. Ins. Co. (Wis.) 

§ 198. REFU iy nh OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 

(6). ctions, 

198(6)—Evidence held to support judgment for insured on total and presumably permanent 
disability and premium waiver provisions of life policy on ground that insured, who was 
suffering from urticaria and acute angio neurotic edema and eczema, was totally and pre- 
sumably permanently disabled from carrying on his mercantile business within provisions 
of policy. New York Life Ins. Co, v. Razzook. (Okla.) Nuc detwuteed 


Vil. Assignment or Other Transfer of Policy. 


§ 207. CONSENT OF INSURER. 
(1). Necessity of consent. 
207(1)—Fire policy is contract whose terms govern any action brought on it and is in its 
nature a personal agreement insuring not property but owner against loss or damage by 
fire, and hence cannot be changed after issuance by substituting one who later purchases 
property for insured named in policy, except upon insurer’s consent. National Union 
Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. (Ariz.) 


VIII. Cancellation, Surrender, Abandonment, or Ressdeden a Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 

226—Life insurance trust agreement authorizing insured to withdraw any policy from custody 
of trustee at any time, and reciting that trust should be irrevocable without reservation 
of interest in insured or his estate, held irrevocable only as to policies not withdrawn at 
time of insured’s death, and hence withdrawal of policies trom custody of trustee 
effected revocation of trust as such — myeatt Life Assur. Soc. of the United 
States v. Janssen et al. (N. J.) 


IX. Avoidance of Policy for Misrepeanentation, Frond or ey of War- 
ranty or Condition. 

(A) GROUNDS IN GENERAL. 

§ 263. WARRANTIES. 
265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Statement in application for insurance to effect that applicant is in sound health and 
has not consulted a doctor within a given period is a “representation” and not a “war- 
ranty” difference between the two being that falsity of statement in representation does 
not vitiate policy unless material and of such character as may be presumed to have 
influenced insurer, whereas, in other cnet, falsity of _ statement voids policy whether 
material or not. Fox v. Life Ins, Co. of Virginia. (La.), 
5—Misrepresentations made by insured in application to a insurer as defense ‘require 
showing by insurer that statements were not only untrue, but that they were willfully 
false, fraudulent, misleading, and made in bad faith, where statements in application are 
eee as Ce from warranties. Atlas Life Ins. Co. v. Holt et al. 
(Okla.) 4 


(C) MATTERS RELATING TO PERSON INSU RED. 


§ 292. MEDICAL ATTENDANCE, 

292—Insured’s failure, in aplication for industrial life policy, to disclose medical treatment 
and advice for persistent case of bloody urination held a “wilful misrepresentation’ 
of a material fact relieving insurer from liability under statute relieving insurer from 
liability for willful misrepresentation in application — conceals facts as to ill health 
of insured existing at time of application. Fox v. Life Ins. Co. of Virgina. (La.) . 
“Consultation with or attendance by physician” contemplated by general question in 
application for life policy refers to consultation or attendance for ‘substantial ailments 
or illnesses such as would, or might, affect contract of insurance, and does not contemplate 
affirmative answer in case of consultation or attendance merely for slight, temporary, 
or immaterial illness. Atlas Life Ins. Co. v. Holt et al. (Okla.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(3). Mortgagees and their assignees. 
311(3)—Where clause of fire policy and statute provided that mortgagee’s interest should 
not be invalidated by act of owner or by obtaining of subsequent policy in another fire 
insurance company which was not “payable to, held by or consented to by mortgagee,” 
subsequent policy not payable to mortgagee or consented to by it held not cancellation of 
prior policy, so that mortgagee was not required to look to new policy for compensation 
or to prorate its loss between the two een Soringaate Fire & Marine Ins. Co. v. 
Wm. Cameron & Co., Inc. (Tex.) ...... 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 323. BU at DING BECOMING VACANT. 
What constitutes vacancy or nonoccupancy. 
323(3)—Ww a a coal breaker contained all machinery and equipment necessary to operation, 
and was ready for immediate use and watchmen were in breaker each day and each night 
and breaker was visited each day by insured’s employees, breaker which was not in 
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operation held not “vacant” within fire policy provision that policy would not cover 
breaker if it was “vacant” more than 40 days. John Conlon Coal Co. v. Rochester 
ES Ns, eg UE OS Mia MEE o's s 5 ne peaches treet bereatseban bebsses 
323(3)—-Where coal breaker contained all machinery and equipment necessary to its operation 
and was ready for immediate use, and watchmen were in breaker each day and each 
night and breaker was visited daily by insured’s employees, breaker which was not in 
operation held not ‘“‘vacant’’ within fire policy eniiion that Boal would not cover 
breaker if it was unoccupied more than 40 days. comm Conlon Coal oe. v. Westehester 
Fire Ins. Co. of New York. (U. S.) ...... As te gee ore 5 face 
(4).. Temporary absence of occupant. 
323(4)—Condition of fire policy that buildings insured were comepled by owner was waived 
where another clause provided that policy should be void if ildings became vacant or 
unoccupied and so remained for 10 days. a v. Home Ins. Co. et al. (N. J.) 
§ 328. CHANGE OF TITLE OR INTEREST 
(1). Nature and effect of condition. 
328(1)—As between insurer and insured, rights of parties under fire policy providing that 
sale of property without consent of insurer should avoid policy were to be settled 
according to relations which were in fact created between parties to recorded quitclaim 
deed executed by insured notwithstanding that defeasance was never recorded or that 
deed was never delivered. Reed v. Home Ins, Co. (Mass.) ...... : : : 
(2). What constitutes change of title or interest in general. 
328(2)—-To divest owner of property of title and destroy insurable interest therein by deed 
or mertesee, actual or constructive delivery of deed would be required. Reed v. Home 
ST GM, as Nena er Co RR ek oe fe ones Gidea ins Ail ain 0 la al elena apie 
Seo of property under deed ‘authorized ‘by Surrogate, which deed was delivered, 
accepted, and recorded and followed immediately by possession, held a transfer not only 
of possession but of an “interest,’’ within standard fire policy providing that entire policy 
should be void if any change other than by death of insured takes places in interest, 
title, or possession of subject of insurance, unless insurer is notified of charge prior to 
loss by fire. Massaro v. National Fire Ins. Co. of Hartford, Conn. (N. Y.) ........ 
(8). Invalid or inoperative conveyance. 
328(8)——-Undelivered quitclaim deed executed to secure loan from grantee to insured would 
not divest insured of insurable interest in property at time policy was issued. Reed v. 
Home Ins. Co. (Mass.) 
§ 330. INCUMBRANCE. 
(1). In general. 
330(1)—Under policy insuring Copnloce against fire loss which provided policy would be 
void if subject of insurance should become incumbered by chattel mortgage insurer held 
not liable for fire loss occurring after insured placed chattel mortgage on furniture. 
Globe & Republic Ins. Co. of America v. Shields. (Tenn.) 
§ 336. ADDITIONAL INSURANCE. 
(6). Stipulations limiting amount of insurance. 
336(6)—Provision in fire policy that it was void if insured had or should afterwards make 
or procure any other contract of insurance, valid or not, covering all or part of property 
in policy, with addition of clause permitting insurance totaling $6,000, including policy of 
$3,000, defeated insured’s right of recovery: where he had other valid insurance exceeding 
$6,000. Provision in fire policy that it was void if insured had or should afterwards make 
or procure any other contract of insurance valid or not covering all or part of property 
in policy was not waived by addition of clause permitting insurance totaling $6,000, 
including policy of $3,000. Buckman v. Home Ins. Co. et al. (N. J.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
In general. 

349(1)—Default in payment of premium, in absence of relevant fact indicating to contrary, 
occurs when it is not made on due date indicated in contract, and an agreed grace period 
for its payment begins immediately on such default, and runs concurrently with stipulated 
period for extended insurance after default. Life & Casualty Ins. Co. of Tennessee v. 
Wheeler. (Ky.) Sate 

$ 356. EXTENSION S {TIME FOR PAYMENT. 

§ 357. In GENER 

357—Where insurer rolicned’ ‘payment of past-due assessments by certain date, and informed 
insured that it would be necessary to add amount of past-due assessment to semiannual 
dues on such date, insurer waived default by such extension of time, and_ beneficiaries 
were entitled to recover when insured was killed within oxtenget time, and after notice of 
waiver. Jones v. Travelers Protective Ass’n of America. (U. S.) . eee 
358. ——— BY AGENT OR BROKER. 

358—Unnder life policies providing that no agent could extend time for payment of premiums, 
alleged oral acceptance of half of annual premium on due date and extension of credit 
for remaining half, after delivery of licies, by general agent who was not officer 
authorized to waive provisions of policies, held not binding on insurer where amount 
received was amount of semiannual premium and no payments were made thereafter by 
insured. Insurer held not to have ratified unauthorized act of general agent in allegedly 
accepting half of annual premiums on life policies and extending credit , for remaining 
portion where amount paid by insured was amount of semiannual and not annual premium, 
and insured was notified thereafter — semiannual premium was due. Lemon v. Pru- 
dential Ins. Co. of America. (S. ‘ 

$ 362, EXCUSES FOR VONPAYMENT 

36 2—Receipt by insurer of proof of insured’s disability held, under terms of policy, condition 
precedent to waiver of premiums while policy was in force, even though insured was 
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msane, especially where policy was assigned and assignee, who was insured’s brother, 
so far as insurer knew was sole owner of policy. Reingold et al. v. New York Life 
Ins. Co. et al. (U. S.) 

362—Necessity of proof of disability and time and manner in which proof must be presented 
to insurer to entitle insured to advantage of premium waiver provisions of life policy 
depend on terms of policy. Under life policy providing for waiver of premiums on 
receipt of proof of disability of insured, and for reinstatement of policy after default 
in premiums on proof furnished within six months after default of insured’s disability 
prior to default, proof furnished within six months after default in payment of premiums, 
of insured’s prior disability held to effect reinstatement of policy. Beneficiary held 
entitled to make proof of pre-existing disability of insured, to invoke premium waiver 
features of policy after death of insured, where proof was made within time prescribed 
by policy and policy did not expressly or by implication require proofs to be furnished 
during life of insured, or preclude beneficiary from making proof. Soliciting agent of 
life insurance company may be vested with apparent or ostensible authority to act for 
company in receiving proof of disability and death of insured, and act of agent within 
such authority is binding on company, even though in excess of agent’s actual authority 
if limitation on actual authority was not known to parties dealing with him. ‘Total 
disability” within life policy providing for waiver of premiums may exist, although 
insured may be able to perform a few occasional or trivial tasks pertaining to usual, or 
some other, business if insured is not able to do any substantial portion of work 
necessary to follow gainful occupation. Intentional drinking of intoxicating liquor which 
had unintended effect of creating chronic alcoholism creating disability held not to make 
disability “result of self-inflicted injury” within provision of life policy denying disability 
benefits if disability resulted from self-inflicted injury. New York Life Ins. Co. v. 
Riggins. (Okla.) Z es Wa ace 7 cae ak 

362—“Total disability” within disability and premium waiver provision of life policy held 
not to mean absolute physical disability on part of insured to transact any kind of 
business pertaining to his occupation, but to exist although insured might be able to 
perform few occasional or trivial acts relating thereto, if he was unable to do any sub- 
stantial portion of work connected with his occupation. New York Life Ins. @o. v. 
Razzook. (Okla.) LS ds 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 365. — REINSTATEMENT. 

(2). Condition of reinstatement. 

365(2)—-Provision in life policy that all statements made by insured should, in absence of 
fraud, be deemed representations and not warranties, and no statement would void policy 
unless contained in written application indorsed upon, or attached to policy when issued. 
held to refer only to statements made before policy was issued, and not those made for 
purpose of procuring reinstatement of policv after lapse, so that insurer was authorized 
to cancel reinstatement made because of false statements as to insured’s insurability. 
Where insured made false statements to obtain reinstatement of life policy, insurer 
which relied upon such statements could cancel reinstatement even though insured was 
insane when she made them, where insurer had no notice of alleged insanity and relied 
upon insured’s statements. Where insured who had become insane after issuance of 
life policy made false statements as to her insurability so as to obtain reinstatement of 
lapsed policy, during lucid interval, insured was guilty of fraud and insurer could cancel 
reinstatement. Where assignee of life policy presented insurer with application for 
reinstatement of insured who became insane after issuance of policy, and assignee knew 
statements contained in application were false. insurer could cancel reinstatement on 
ground of fraud. Reingold et al. v. New York Life Ins. Co. et al. (U. S.) 

365(2)—Insurer is not liable on life policy where insured makes misrepresentations as to her 
health, which are known by insured to he untrue. in order to secure reinstatement of 
policy. Osche v. New York Life Ins. Co. (Pa.) 

§ 366. —— ELECTION BETWEEN RIGHTS. ; 

366—Where insured selected option in life policy to have dividends accumulate at interest, 
and under terms of policy insurer, because of insured’s failure to exercise another option, 
was authorized upon default to apply cash surrender value of policy less indebtedness to 
insurer, to purchase of nonparticipating paid-up insurance, insurer held not required 
to apply cash surrender value less indebtedness to payment of premiums falling due 
thereon to prevent lapse of policy. Reingold et al. v. New York Life Ins. Co. et al. 
(U. S$.) e/a ; d ‘ is 


§ 367. — INSURANCE FOR LIMITED TERM OR AMOUNT. 
(2). Amount available to purchase extended insurance. 
367(2)—Value of matured, unused, and unsurrendered guaranteed premium reduction coupons 
attached to life policy providing for continuation of face amount less indebtedness as 
term insurance after premium default without right to loan or surrender values held 
reserve or “dividends” available for automatic extension of term insurance on default in 
premium payments after payment of premiums for three years. Application of part of 
matured coupon fund in hands of life insurer to pay balance on premium note held a 
construction of life policy and statute by insurer that unused and _unsurrendered 
guaranteed premium reduction coupons attached to policy were available for payment of 
premiums on policy so that balance of such fund was available to use of payment of term 
extension premiums to keep policy in force after default in premiums. Rolfsmeyer v. 
Kansas Life Ins. Co. (Kan.) ; “ 
367(2)—Where insured had never surrendered policy, and there was no physical, actual surren- 
der of policy, provision for surrender charge of not more than 1% per cent. of face of 
life policy was not enforceable so as to reduce cash surrender value to amount insufficient 
to keep policy in force to time of insured’s death, since surrender charge was not fixed 
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and definite, and hence permitted insurer to discriminate between policyholders of same 
class as forbidden by statute. New York Life Ins. Co, v. Boling et al. (Miss.) 
(3). Period tor which insurance will be extended. ¢ . 
367(3)—Provision of life policy extending insurance for sixty days following default, which 
provision allegedly automatically attached to policy held to begin on default in payment of 
quarterly due premium and not following expiration of thirty-day period of grace given 
by policy, and hence insurer was not liable on policy where insured died after expiration 
of sixty-day period following default. Payment of premium is essential to continuance 
of insurance, but insurer may provide for grace period within which payment may be 
made without forfeiture following default in payment of premium, or insurer may sub- 
sequently agree to such grace period, but when contained in policy by “days of grace” 
clause, period of extended insurance and grace period within which premium may be paid 
and thereby save forfeiture of policy, run concurrently. Life & Casualty Ins. Co. of 
Tennessee v. Wheeler. (Ky.) a ae ae ; ‘ eaeareers 
$ 370. ACTIONS. ; : 
370—Insured’s administrators seeking to recover proceeds of life policy on theory that insurer, 
having notified insured as to date of expiration of extended insurance, was estopped from 
showing different actual expiration date, had burden of establishing that insured failed 
to exercise one of other options available to him with resulting damages, or that he 
failed to procure reinstatement of policy, Evidence of insured’s administrators seeking 
to recover proceeds of life policy held insufficient to establish that insurer which had 
informed insured, after expiration of policy, that extended insurance would expire on May 
12, 1933, was estop after insured’s death on March 21, 1933, from showing actual 
expiration date of arch 12, 1933, especially where insurer had subsequently notified 
insured of correct expiration date. Stern et al. v. Equitable Life Assur. Soc. of the 
United States. (N. Y.) .. ‘ : te - 
370—In action on life policy, insurer’s answer alleging misrepresentation in application for 
reinstatement as to health, and alleging that insurer was induced by representations to 
reinstate policy, held to set out elements of fraudulent misrepresentation sufficient to 
raise an issue, Petty v. Pacific Mut. Life Ins, Co. of California. (N.C) ...... 
370—Evidence held to support judgment for beneficiary on life policy on ground that soliciting 
agent to whom proof of disability was made, to keep policy in force under premium waiver 
provision, was clothed with apparent authority to act for imsurer in receiving proofs 
required by policy. New York Tite Ins. Co. v. Riggins. (Okla.) er vr 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Where conduct of insurance company has been misleading, ordinary principles of 
election, estoppel, and waiver apply to preclude company from setting up forfeiture of 
policy. Jones v. Travelers Protective Ass’n of America. (U. S.) .. 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 376. ——~— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Life policy which provided that premiums were payable at insurer’s home office or 
to authorized agents, that failure of agent to collect premiums would not relieve insured 
from obligation to pay, and that agent could not waive terms of policy or extend time 
for payment of premiums, lapsed for failure to pay premiums within grace period, 
notwithstanding that premiums were not sent to home office in reliance on instructions of 


clerk in ‘district office that agent would call to collect. Martin v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass. (Mich.) 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 

(3). Nature of agency and authority of agent. 

378(3)—Insurer which made group patron to which group disability policy was issued agent 
of insurer in adjustment of claim made by insured employee held bound by knowledge 
of group patron that no premiums had been paid on — after designated date and 
that policy had lapsed as to insured employee after that date. Equitable Life Assur. 

e ‘ 


Soc, of the United States v, Foster. (Ala.) ‘ 
§ 388. IMPLIED WAIVER IN GENERAL. 


(3). Acts and conduct of insurer or agents in general. 
388(3)—Under life policy providing for lapse thereof for nonpayment of premiums at 
expiration of grace period, insurer held not estopped to claim forforeiture for nonpay- 
ment of premiums because of failure of insurer’s agent, authorized to collect premiums, 
to collect them as agent represented he would in promise which was unsupported by 
consideration, since insured had burden to make timely premium payments. Zerilli v. 


Metropolitan Life Ins. Co, (Mich) ........ 
§ 389, ISSUANCE AND DELIVERY OF POL 


(4). Condition as to other insurance. 
389(4)—Insurer, by issuing fire policy with notice of taking of another policy and thereby 
waiving right to forfeit policy under provision against additional insurance waived right 
to declare a forfeiture as to policy which was in effect a renewal or in lieu of additional 
policy. Home Ins. Co. of New York v. Young et al. (Tex.) ae * 


_(9). Life and accident insurance. : We 
389(9)—Under Acts of 1934, application need not be attached to policy as a condition to 


its introduction in evidence in suit on policy, and medical examination is not essential 


a8 a prerequisite to defense of fraud on ground of willful misrepresentation of health of 
insured at time of application. Fox v. Life Ins. Co. of Virginia. (Ta.) 


16 





Topical Index 


§ 390. FAILDS? oo ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
Icy. 


390—-Insurance which did not forfeit fire policy_on learning of additional insurance taken 
out by insured and thereafter issued another fire policy which was in effect when premises 
were destroyed waived right to forfeit policy under provision against additional insurance. 
Home Ins. Co. of New York v. Young et al. (Tex.) 


§ 391. ADMISSION OF LIABILITY ON POLICY, 
391—Insurer could not admit liability on fire policy in any sum and by so doing limit 


obligations thereunder, since, if liable at all, insurer was liable for full amount of loss 
up to extent of policy. National Union Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. 
(Ariz.) ‘ . 
§ 392 DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—-Where _ lapsed life policy could be reinstated only on proof of inmsurability of 
insured, insurer’s agent’s acceptance of premium payment held not “‘waiver’’ of require- 
ment of proof of insurability, even if agent had authority to waive such requirement, 
where acceptance of payment was mistake, made in ignorance of insurer’s rights under 
; pa . ; , "a 
policy. Likly & Rockett ‘Trunk Co, v. Provident Mut. Life Ins. Co. (U. S.) 
392(1)—Acceptance of quarterly life policy premium for which no official receipt was given, 
after forfeiture and contemporaneously with execution of application for reinstatement 
of policy, acceptance of medical examination fee, and giving of notice that subsequent 
premium would be due on certain date “if the policy be then in force,’ held not waiver 
of forfeiture by insurer for Seneeenae of premium. Zerilli v. eee Life Ins. 


Co. (Mich.) 
(8). Demand and acceptance after injury or death of person insured, ; 
392(8)—Insurer which, with knowledge of death of insured, retains premium payment with- 


out which liability would not attach, is estopped to deny liability, but insurer may avoid 
estoppel by promptly returning premium on coming into knowledge that death receded 
payment. Insurer which retained premium payment allegedly made after insured’s death 
on death benefit certificate which insured all immediate members of a family, could not 
escape liability on ground that liability on certificate continued as long as member of 
family lived, and that insyrer was therefore not estopped to deny liability because of 
lapse of certificate prior to insured’s death, where certificate specifically provided that 
insurer would pay ‘“‘death benefits on the death of one member only.’ International 
Service Union Co. v. Mascarenas. (Colo.) 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 


397—Where insured settled claim under fire policy with father, who was named as insured 
and vendor in policy, knowing that title to property was in son, ignoring rights of 
vendees who had purchased insurance, and knowing that insurance was payable to vendor 
and vendees according to respective interests in property, vendees held entitled to recover 
full amount of policy, in view of evidence that actual loss was greater than amount of 


settlement and amount of policy. National Union Fire Ins. Co., Pittsburgh, Pa. v. 
Epstein et ux. (Ariz.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 411, COLLISION AND LIABILITY THEREFOR, 


411—Damages to ship, caused by negligence of insured’s ship which came into contact with 
third ship, which in turn came in contact with damaged ship, held not result of “‘collision’’ 
within hull policy provisions, and hence insured could recover on property and indemnity 
policy which expressly excluded indemnity for damages caused by collision covered by 
ordinary hull policy. United States v. American Ins. Co. of Newark, N. J. et al. (U. S.) 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE, 

§ 419, —— SITUATION OF PROPERTY INSURED, 

419—Where fire policy stated that insured personalty was usually located in Brown county, 
Wis., insured held entitled to recover for destruction by fire of such personalty while 
located within Brown county, although outside of city of De Pere, notwithstanding 


that policy gave insured’s address _as within city of De Pere. Wright et al. v. Wrights- 
town-Morris Farmers Mut. Ins. Co. (Wis.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 435. LIABILITY INCURRED FOR PERSONAIL, INJURY OR LOSS OF LIFE. 

435—Under automobile liability policy providing that it should exclude obligation of insurer 
while automobile was rented to others or used for livery purposes or for carrying 


passengers for consideration, insurer held not relieved from liability for accident occurring 


on pleasure trip, where owner furnished automobile and personal services and companions 


jointly contributed his living expenses, since parties were engaged in common enterprise 


or joint adventure for pleasure. United States Fidelity & Guaranty Co. v. Hearn et al. 
(Ala.) 


Expense incurred by insured in defending death action resulting from accident which 
occurred while insured was operating truck in business of company to which he had leased 


truck held not within coverage of automobile liability policy exempting insurer from 
liability while truck was used for rental purposes, Marx v, United States Fidelity 
& Guaranty Co. of Maryland. (N. J.) 


-Automobile liability policy whose coverage was restricted to use of bus for transportation 
of tenants between designated apartments and neighborhood subway station held to 
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cover use of bus for carriage of tenants other than tenants of designated apartments. 
Travelers’ Indemnity Co. v. Service Lines, Inc. (N. Y.) 

435—Garageman who was in possession of and control of automobile as 
and operating it for purpose authorized by owner was “‘legally using’’ automobile within 
owner's liability policy covering operation of automobile by those “legally using’’ such 
automobile, Whether accident is one “arising out of the ee of public garage, 
within terms of owner’s policy exempting insurer from liability for damages caused by 
negligent use of automobile by rageman, depends upon circumstances of case, nature 
of transaction, its connection with business, and whether it is natural and necessary 
incident or consequence of the operation, though not foreseen or expected. Allen v. 
Travelers Indemnity Co. (Vt.) .. j Favs % nae raeewe 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL. et 

438—Beneficiary held entitled, under public policy as declared in constitution, to recover 
on life policy for death of inoused, who was executed in Missouri following conviction 
for rape, where there was no provision in policy exempting insurer from liability to 
beneficiary if insured committed a crime for which he was executed. Progressive Life 
Ins. Co. v. Dean. (Ark.) ee es Gat at 5 ; ; Sat 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Insanity held “sickness” within health and accident policy, though insured’s physical 
health was good. Requirement that, to be entitled to compenSation under accident and 
sick benefit policy, insured be “‘confined” to his home, means inability to do work rather 
than physical inability to leave house. Insurance contract represents agreement between 
insured and insurer, and insurer may stipulate that liability Tentade upon insured being 
confined to his house, to his bed, or to a hospital, or any other lawful condition. 
Recovery on health and accident policy in which liability depends upon continuous 
“confinement to house,”” where insured is not so confined, is allowed on theory that parties 
intended to express a degree of disability or incapacity, and hence necessary “confinement 
to bed” should mean another degree of incapacity or disability. Insured who was insane 
and absolutely disabled, but not confined to bed, held entitled to recover on health and 
accident policy which conditioned insurer’s liability upon insured’s necessary confinement 
to bed, since purpose of clause requiring confinement to bed was to make certain of 
disability and to protect insurer against imposition, and clause expressed degree of 


426 


242 


disability necessary for recovery. Lewis v. Liberty Industrial Life Ins. Co., Inc. (La.) : 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466——-Under accident policy providing that insurance should not cover disability caused by 
bacterial infection or disease, insured held entitled to recover disability benefits for 
incapacity resulting from accidental injury to knee, notwithstanding that injured knee 
became infected by tubercular bacteria; such incapacity resulting solely from ‘‘accidental 
bodily injury” within policy. Bellanca v. Travelers’ ion. Ge Am. Bee ae 


XIII. Extent of Loss and Liability of Insurer. 
(C) GUARANTY AND INDEMNITY INSURANCE. 


514%. DEFENSE OF ACTIONS. 
514%4—Defenses of automobile liability insurer to suit brought by one injured by insured’s 
automobile denying liability of insured to person injured and liability of insurer to 


insured were inconsistent, and did not fulfill duty of insurer under —~ either to deny 


obligation or recognize liability and give insured undivided support. iability insurer 
which, in suit brought by one injured by insured’s automobile, denied its own liability 
as well as insured’s, opposed efforts of insured to obtain rehearing after judgment against 
insured but in favor of insurer, failed to exhaust remedies of tnaneed by appeal and 
endeavored to have writ of review obtained by insured annulled, did not unqualifiedly 
recognize policy so as to amount to a defense contemplated by policy. Where liability 
insurer in suit brought by one injured by insured’s automobile, assumed sition 
directly opposed to policy and property rights of insured by denying validity af galley 
and failing to assert all rights of insured, insured was warranted in securing own 
counsel and taking all available and necessary legal steps for its protection, and insurer 
was liable for attendant expenses. In action on automobile liability licy, relative 
amounts of work performed by attorneys for insured and insurer in defense of suit 
covered by policy held immaterial on issue of insurer’s liability for such expenses, where 
insurer failed to defend suit according to terms of policy. Rules that attorney’s fees 
and costs of printing briefs incurred b insured in defending suit covered by liability 
policy are not recoverable from insurer held inapplicable, where insurer failed to defend 
action according to terms of policy; insurer being liable under such circumstances for what- 
ever actual expense insured was compelled to undergo. Shehee-Ford Wagon & Harness 
Co.. Inc. v. Continental Casualty Co. (La.) : 

514%4—Violation of co-operation clause of automobile liability policy destroys right to claim 
indemnity thereunder. Knowledge of insurer’s agent, who wrote automobile liability 
policy, of insured’s habits acouired after issuance of policy held not imputable to insurer 
so as to render it negligent because insurer’s attorney on first day of trial gave insured 
money to meet immediate necessities. which monev insured used in obtaining intoxicating 
liquor, resulting in insured’s becoming drunk and violating his agreement to co-operate. 
Insured’s absence at trial constituted such violation of co-operation clause of automobile 
liability policy as justified insurer in repudiating liability regardless of question of actual 
harm or probable effect of such absence. Letters of insurer’s agent to injured party 
suing insured statine that insurer would pay any judgment entered against insured up 
to limits of policy held not unconditional independent agreement which would preclude 
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insurer from defending on ground that insured violated co-operation clause of policy, 
notwithstanding iaeret arty released attachment on insured’s automobile in reliance 
thereon. Glens Falls Indemnity Co. v. Keliher et al. (N. H.) ; ates 

(D) LIFE INSURANCE. 

§ 515.5 AMOUNT PAYABLE ON DEATH. 

515—Insurer held not liable for double indemnity on life policy which provided for double 
indemnity if insured died from accident during premium-paying period, where under 
policy premiums were to be - for 20 years unless by method selected for paying 
second premium insured elected to make policy a paid-up policy at end of 15 years, and 
insured who selected such method died by accident about two years after policy had 
become a paid-up policy. Kansas City Life Ins. Co. v, Pettit. (Colo.) 

515—Under double indemnity clause of life policy authorizing recovery if death resulted 
through external means independently of all other causes, recovery could not be had if 
death resulted from accidental injury and pre-existing disease acting together. De 
Blieux v. Travelers’ Ins. Co. (La.) 

515—Word “indirectly” within life policy providing for double indemnity for accidental 
death except if death resulted directly or indirectly, wholly or in part from police duty 
in any police organization, could not be treated as surplusage. here life policy pro- 
vided for double indemnity in case of accidental death unless death resulted directly 
or indirectly from police duty in any police organization, double indemnity could not 
be command for death of chief of police who was shot by person whom chief of police had 
arrested the day before for unlawfully carrying a pistol; arrest on previous day being 
“indirect” cause of insured’s death. Amicable Life Ins. Co. v. O’Reilly. (Tex.) .... 

§ 516 AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Fair intention ef parties entering into insurance contract providing for payment for total 
disability is that insured shall receive indemnity when so disabled as to prevent him from 
engaging in work for which he is fitted without injury to himself, and, if by reason of 
his disability he is unable to perform all substantial and material acts of the work in 
which he is engaged in usual and customary way, he is “totally disabled.”” Where grou 
policy recited payments would be made for total permanent disability after proof of suc 
disability, and notice and proof of disability were not conditions precedent to fixing of 
liability, insured held entitled to recover from date of disability, and not merely from 
date of receipt of proof thereof. Metropolitan Life Ins. Co. v. Tnen. (Ark.) oF 

516—‘Total disability” within disability and premium waiver provision of life policy held 
not to mean absolute genes disability on part of insured to transact any kind of 
business pertaining to his occupation, but to exist although insured might be able to 


perform few occasional or trivial acts relating thereto, if he was unable to do any sub- 
stantial portion of work connected with his occupation. New York Life Ins. Co. v. 
Razzook. (Okla.) ... os ; 7 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Word “injury” within provision of accident policy reducing indemnity in case of septic 
infection from any injury, abrasion, bruise, or lecavation held limited by succeeding 
specific limiting words. Mair v. Minnesota Commercial Men’s Ass’n. (Minn.) 


XIV. Notice and Proof of Loss. 


§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—In suit on fire policy for loss of coal breaker which was completely destroyed by fire, 
proof of loss in writing held unnecessary. John Conlon Coal Co. v. Westchester Fire 
Ins. Co. of New York. (U. S.) nahn ‘kainic 9 alee ‘in sieata Calica hae 

536—Life and accident policy requiring written notice of injury for which claim is made 
within 20 days after injury, and proof of loss within 90 days after date of loss unless 
company fails to furnish blanks within 15 days from receiving notice of injury, held to 
require proof of loss as well as notice of injury. McClain v. National Life & Accident 
Ins. Co. (Tex.) er fe : aoe ; nalnaiate tol 

§ 539. TIME FOR NOTICE AND PROOF. 

s (1). In general. 

539(1)—In absence of controlling statute, insurer may require by stipulations in policy that 
proof of loss be furnished within reasonable time. Proof of loss of sight a eye held 
not furnished within reasonable time to insurer under life and accident policy requiring 
proof of loss within 90 days from date of loss where proof was not filed until more than 
six months after date of injury, and five months after condition had been diagnosed as 
complete loss of sight of eye. McClain v. National Life & Accident Ins. Co. (Tex.) 

z ( Effect of failure or delay. 

539(5)—Where policy requires immediate notice of accident, delay is bar to recovery unless 
there be circumstances to explain or excuse delay and show it reasonable. Reiger v. 
Travelers’ Ins. Co. (N. Y.) ; 3 ° : eee 

(6). Excuses for failure or delay. 

539(6)—Provision in landlord’s casualty policy that in event of accident, written notice should 
be given as soon as was reasonably possible thereafter, did not relieve insurer from 
liability for injury to tenant of which it received notice about three weeks after accident, 
where tenant had been too seriously injured to converse with any one, and insured did 
me ay of accident until two weeks after it occurred. Reiger v. Travelers’ Ins. Co. 
N. Y.) E 


549—In action for disability benefits under life policy, request of insurer that insured submit 
to physical examination by physician at place more than 50 miles from place of trial 
held properly refused as unreasonable. In action for disability benefits of life policy, 
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insurer has no absolute right to order requiring insured to submit to physical examiation, 
but motion therefor is addressed to sound discretion of court. In action for disability 
benefits under life policy, refusal of insurer’s motion to require insured to submit to 
medical and clinical examination during trial held not abuse of discretion, where insured 
had been examined by insurer’s vee at time of presentation of claim and evidence 
established that insured was totally and permanently disabled. Commonwealth Life Ins. 
i Wy MIR ns hho ad chk ctincn dy <> 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Where insured presented sworn proof of loss exceeding $35,000 and then recovered 
verdict for only $17,000, in suit on fire policy, such disparity held not to necessitate 
conclusive presumption that sworn proof o loss was fraudulent within policy provision 
for forfeiutre in case of fraudulent claim, since jury’s finding for insured indicated that 
there was no fraud. Complete failure of insured, in suit on fire policy, to sustain item 
for which claim had been made in proof of loss, held not to create conclusive presumption 
of purpose to defraud within policy provision for forfeiture in case of fraudulent claim, 
where jury found for insured after being charged that dishonest claim with intent to 
defraud would render licy inoperative. Jose Rivera Soler & Co., Inc. v. United 


Firemen’s Ins. Co. of Philadelphia. (U. S.) .......... ghd sate ; 

$ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 
§ 558. ——- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 

558(1)—Act of insurer’s agents in furnishing insured’s attorney an official form for proof 
of loss after expiration of time for proof appearing in life policy and acceptance of such 
proof by insurer’s home office held “waiver” of policy provision regarding time for proof 
of loss, notwithstanding provision of gener that all waivers must be in writing. Stonsz 
v. Equitable Life Assur. Soc. of the United States. (Pa.) 

§ 559. ——- DENIAL OF LIABILITY. 

(2). Life and accident insurance. 

559(2)—Where insurers under property and indemnity risk policies disclaimed liability to 
shipowner for damages required to be paid because of ship’s negligence, declined to 
participate in defense of action against shipowner, and refused to pay indemnity sued 
for, insurers waived policy requirement that shipowner’s claim be presented with proper 
proofs of loss within specified time. United States v. American Ins. Co. of Newark, 
»~ In Om ty, &) Sid ail bt naitin's a <a Ps Nae he al ; ais ; 

§59(2)—Denial of liability by insurer waives formal proof of conditions upon which that 

liability rests. Equitable Life Assur. Soc. of the United States v. Witten. (Ky.) 

$ 560. ~ —— :" OBJECT OR TO STATE GROUND OF OBJECTION 

n general. 

$60(1)—Lite insurer has duty upon receipt of defective notice of claim to point out the 
insufficiency. Failure of insured to present satisfactory proof of loss within time 
required by life policy did not defeat insured’s right under disability clause where insurer’s 
agent was timely apprised of the disability and after expiration of notice period agent 
and claims representative were consulted and did not explain to insured, who was not 
familiar with English language. form of proof required. Stonsz v. Equitable Life Assur. 
Soc. of the United States. (Pa.) : Pedant 

(3). Specifying ground of objection as waiver .of other .grounds. 

560(3)—Insurer under group disability policy accepting and retaining proofs of disability 
which showed that disability did not occur until after policy had lapsed and denying 
claim-on sole ground that insured was not disabled within policy waived defect in 
proofs and was liable on policy. where proofs were filed within one vear from commence- 
ment of disability as reauired by policy and within life of policy. Equitable Life 
Assur. Soc. of the United States v. Foster. (Ala.) ; 

§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Insured held not entitled to recover on accident policy after failure to comply with 
requirements of policy that written notice of injury be given within 20 days after com- 
mencement of disabilitv, notwithstanding effort of local aevent of insurer to bring about 
settlement of claim after expiration of 20-day period. Tepak v. Commercial Casualty 
Ins. Co., of Newark, N. JT. (Minn.) 


XV. Adjustment of Loss. 
XVI. Right to Proceeds. 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ S86. -—— VESTED INTEREST OF BENEFICIARY. 

586—-Under industrial life policy having facility of payment clause, named beneficiary held 
without vested interest in policy at time of insured’s death, since insurer could pay 
others than named beneficiary. Wickes v. Metropolitan Life Ins. Co. et al. (La.) 

§ 587. —- CHANGE OF BENEFICIARY. 

587—Attempted change of beneficiary on industrial life policy which did not contain any 
specific provision concerning right to change beneficiary, but which provided that policy 
could not be changed except by express agreement of company, held ineffectual where 
insurer did not consent. Plea that insurer was estopped to deny change of beneficiary 
on industrial life policy was not available to person whom insured attempted to make 
beneficiary, where insurer deposited funds in court, interpleaded all claimants, and 
disclaimed any interest in respect of rights of litigants. Conditions respecting indorse- 
ment of or consent to change of beneficiary by insurer may be waived by insurer, since 
they are inserted for inenrer’s protection. Provision in industrial life policy that its 
terms and conditions could not be changed without consent of insurer held solely for 
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benefit of insurer, and could be waived, provided such waiver did not interfere with vested 
rights of third persons. Provision in industrial life policy that policy could not be 
changed without consent of insurer, which would render attempted change of beneficiary 
ineffectual because of failure of insurer to consent to change, held waived by insurer 
when it filed bill of interpleader and deposited proceeds in court. Desire and intention 
of insured on industrial life policy containing facility of payment clause is paramount 
in determining who should obtain proceeds of policy on death of insured, where insurer 
disclaims any interest in policy and deposits proceeds in court, interpleading several 
claimants, and insured, before death, did everything within his power to effect a change 
of beneficiary. Proceeds of industrial life policy containing facility of payment clause 
which were deposited by insurer in court and claimants interpleaded held payable to 
friend whom insured had attempted to make beneficiary, but change had not been effected 
because insurer had not assented to change, since insurer, by interpleader, waived its 
right to insist upon strict compliance with terms of policy, and wishes of insured were 
paramount. Wickes v. Metropolitan Life Ins. Co. et al. (La.) 


§ 590. ——- RIGHTS OF CREDITORS. 

590—Cash surrender value of life policy held not subject to garnishment where insured 
had not complied with terms of policy by requesting in writing that cash surrender 
value be paid to insured and had not surrendered policy to insurer as required by policy. 
Bethards, for Use of Draper & Kramer, Inc. v. Metropolitan Life Ins. Co. (Iil.) 

§ 591%. INDEMNITY INSURANCE. 

59114—Under automobile liability policy authorizing maintenance of action upon judgment 
obtained by injured party, plaintiffs who had recovered judgments against insured held 
entitled to maintain action against insurer on policy, regardless of whether return to 
writ of execution showed insolvency or bankruptcy or insured. Under automobile liability 
policy authorizing maintenance of action upon any final judgment recovered by an 
injured party, rights of plaintiffs having judgments against insured held not restricted 
to those given by statute providing that msolvency or bankruptcy of insured should not 
release insurer, Kindervater et al. v. Motorists Casualty Ins. Co. (N. J.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 598. INTEREST ON AMOUNT OF LOSS. 


598—In action on fire policy, interest may be allowed to date of loss where there is no pro- 
vision in policy extending or otherwise fixing time for payment, or where, although there 
is such provision, it has been waived by insurer. In action on fire policy covering coal 
breaker, where insurer denied in toto its liability for loss of breaker, insurer held not 
entitled to benefit of provisions in policy giving 60 days for adjustment and payment of 
loss. and hence insured could recover interest from date of fire. John Conlon Coal Co. 
v. Westchester Fire Ins. Co. of New York. (U. S.) 


§ 602. DAMAGES FOR REFUSAI, OF PAYMENT. 

602—-Imposing statutory penalty on insurer for failure to pay loss under fire policy to 
vendees of insured property held not error, where insurer disregarded vendees’ rights 
by making settlement with vendor’s father. who was named as insured and vendor in 
policy for less than actual loss, knowing that father did not own property. Attorney’s 
fee of $472.50 awarded to vendees of insured property in action on fire policy held 
reasonable where insurer, disregarding vendees’ known rights, attempted to settle actual 
loss which exceeded amount of policy of $2,500, for $1,750 with vendor’s father, who 
was named as insured and vendor in policy, knowing that father did not own property. 
National Union Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. (Ariz.) . 
-Affirmative proof is not required to show “vexatious refusal” by insurer to pay policy. 
but penalty should not he inflicted unless facts and circumstances attending denial of 
liability show that refusal was willful and without reasonable cause as facts would impress 
reasonable person before trial. Mere fact that trial on merits in action on policy results 
adversely to insurer’s contentions does not justify infliction of penalty for refusal to pay, 
but test is whether insurer made its defense in good faith or had reason to know that 
proo. to the contrary of its contentions would be so convincing that insurer could not 
reasonably expect verdict in its favor. Denial of liability on life policy upon basis of 
admissions against interest contained in beneficiary’s proofs of death, which purported to 
disclose absolute defense bv showing that insured had made misrepresentations as to 
health in application for revival, held not “‘vexatious refusal” to pay justifying imposition 
of nenalty. where insurer had no reason to anticipate that beneficiary would repudiate 
admissions. Bailey v. American Life & Accident Ins. Co. (Mo.) 


605. SUBROGATION OF INSURER. 
606. ON PAYMENT OF LOSS IN GENERAL. 


(2). Subrogation to rights of mortgagee. 

606(2)—Right of insurer on fire policy containing loss-pavable clause to mortgagee to pay 
mortgagee and look to additional insurance carried held dependent on provisions of trust 
deed whereby maker bound himself to keep property insured, and hence where it 
appeared that mortgavee was fully paid out of proceeds of policy. excess was payable to 
insured and insurer had no right against additional insurance. Home Ins. Co. of New 
York v. Young et al. (Tex.) ‘ nein emer ‘ ‘ 

§ 607 UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurer which could not deny liability on fire policy at time it paid mortgagee and took an 
assienment of debt and lien along with equitable right to look to additional insurance 
carried held not entitled to recover from company carrying additional insurance, since 
right to denv liability was condition precedent for insurer to take such an assignment. 
Home Ins. Co. of New York v. Young et al. (Tex.) 
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XVII. Actions on Policies. 


$ 608. NATURE AND FORM OF REMEDY. i f i 

608—Federal court held without jurisdiction of suit by nonresident ingurer to obtain declara- 
tory judgment adjudicating its liability on automobile liability policies arising from 
automobile collision on ground that it was in nature of a bill quia timet, since liability, 
if any, had already attached. Declaratory Judgment Act held not to give federal court 
jurisdiction of nonresident insurer’s suit to determine its liability on automobile liability 
policies and to enjoin further prosecution of personal injury actions against insured of 
which state court alone had jurisdiction, since determination of issues involved by federal 
court would result in defeating state court’s jurisdiction. Associated Indemnity Cor- 
poration v. Manning et al. (U. S.) 

§ 610. STATUTORY PROVISIONS. 5 

610—Action may be brought by liability insurer, under declaratory judgment statute, 
against insured parties suing insured, to have court declare whether or not insurer is 
liable to defend suit. Where suit for injuries were pending against driver and owner 
of automobile, by guests or passengers for hire, and insurer had issued group policy to 
company employing driver, insurer held entitled under statute to adjudication of its 
re — the pending suits. United States Fidelity & Guaranty Co. v. Hearn 
et al. (Ala. 

610—Insurer of motor carried held properly joined with carrier as party defendant in action 
for injuries on policy given under provisions of Motor Common Carrier Act. Under 
statute providing that action on motor carrier’s bond should be available to any person 
sustaining actionable injury or loss protected thereby, suit for automobile damages within 
coverage of bond held maintainable against insurer without prior suit and judgment 
against motor carrier, notwithstanding provision of policy requiring such judgment, 
especially where policy expressly provided that statutory provisions should supersede 
contrary provisions in policy. Great American Indemnity Co. v. Durham et al. (Ga.) 


§ 612. CONDITIONS PRECEDENT IN GENERAL, 
(2). Notice and proof of loss. 
612(2)—-Where group policy recited payments would be made for total permanent disability 
after proof of such disability, action brought before proof of total permanent nature 
of insured’s disability held premature even though insurer had notice that insured was 
disabled. Metropolitan Life Ins. Co. v. Jones. (Ark.) Save uek 
§ 624.° PARTIES. 
(1). Parties plaintiff in general. 
624(1)—-Right to maintain suit upon industrial life policies, two of which contained no named 
beneficiary and third which named beneficiary who had predeceased insured, held not 
limited to insured’s administrator or executor, particularly in view of protection to insurer 
—— by facility of payment clause. Chandler v. American Life & Accident Ins. 
0 (Mo. es $4 * Spegkest 


§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—-In action on automobile liability policy, where insurer, in defense of complaint 
asserting right of action upon statute, pleaded that there was no liability under policy 
or statutes, and such defenses were denied, pleadings held to present cause of action, 
founded both upon statute and icy so as to permit plaintiffs to rely upon policy pro- 
visions. Kindervater et al. v. Motorists Casualty Ins. Co. (N. J.) ; ; 
(3). Evidence admissible under pleadings. 
645(3)—In action on group disability policy, group policy and certificate issued to insured 
thereunder held properly admitted under pleadings raising sole question whether insured 
waived due proofs of disability. Equitable Life Assur. Soc. of the United States v. 
Foster. (Ala.) eS alla at i cicht auras tt 5 : 
645(3)—Insurer may under general issue impeach validity of insurance contract sued on by 
proof of facts which show that contract as a whole is void because contrary to public 
policy. National Life & Accident Ins. Co. v. Middlebrooks. (Ala.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(6). Risk and cause of loss in general 
646(6)—In garageman’s action against automobile owner’s insurer for damages garageman 
was required to pay third party injured by garageman’s negligence while driving auto- 
mobile to owner in another town, after having repaired automobile, garageman had 
burden to prove delivery of automobile did not “arise out of the operation” of garage, 
within policy exempting insurer from liability for damages caused by use of automobile 
by person operating garage. Allen v. Travelers Indemnity Co. (Vt.) 
8). Extent of loss and liability of insurer, 
646(8)-—Beneficiary, seeking to recover double indemnity on life policy which excepted double 
indemnity payment if death resulted directly or indirectly from police duty in any police 
organization, had burden to show by preponderance of testimony that death of insured 
did not result directly or indirectly from policy duty in any police organization, Amicable 


Life Ins, Co. v. O'Reilly. (Tex.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. - IN GENERAL. 
(1). In general. 

648(1)—In garageman’s action against automobile owner’s insurer for damages garageman was 
reauired to pay third party injured by garageman’s negligence occurring while delivering 
automobile to owner in another town after having repaired automobile, telephone con- 
versation between garageman and owner in which garageman said he would assume 
complete resvonsibility and had complete insurance held admissible. Allen v,. Travelers 
Indemnity Co. (Vt.) oi 
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§ 650. ——- APPLICATION FOR INSURANCE, 
650—Under Acts of 1934, application need not be attached to policy as a condition to its 
introduction in evidence in suit on policy, and medical examination is not essential 
as a prerequisite to defense of fraud on ground of willful misrepresentation of health 
of insured at time of application. Fox v. Life Ins. Co. of Virginia. (La. 5 
§ 651. ——- POLICY OR OTHER CONTRACT. 
(2).. Making and completion of contract. 
651(2)—In action for double indemnity on theory that life insurer was estopped by delay in 
acting on application for double indemnity coverage, evidence of acts and conduct of 
insurer transpiring after insured’s death was not material to show waiver occurring 
after insured’s death, but only to show that insurer had in fact considered licy as 
being in effect before insured’s death. Zielinski et al. v. General American Life Ins. 
Co. et al. (Mo.) 
§ 654. —- PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance on property. 
654(1)—In action on fire policy wherein insurer defended on ground additional insurance 
had been taken against terms of policy, evidence relating to policy of other insurance as 
to which insurer had waived its right of forfeiture, which had expired prior to destruc- 
tion of property, but which had in effect been renewed in same amount in another 
insurance company, held admissible. Home Ins. Co. of New York v. Young et al. (Tex.) 
§ 655. — FRAUD OR MISREPRESENTATION. 
(2). Life and accidence insurance. 
655(2)—In action on accident policy, exclusion of verified pleadings which tended to contradict 
insured’s testimony as to manner of his signing of application and exclusion of offer 
to show that material answers in application as to former insurance transactions were 
false and oat for fraudulent purpose held error. Smith v. National Life & Accident 
Ins. Co. (IIl.) ae os ee S rie o 
655(2)—Insured’s lack of knowledge of existence of disease at time of issuance of life policy 
could be considered by jury in explaining or contradicting alleged admission against 
interest in proof of death furnished by beneficiary. Lay witnesses’ testimony that 
insured did heavy work for many years prior to his death, that he never complained 
of being ill, that he always looked and acted like a healthy man, and that he lost no time 
from his work on account of illness, could be considered by jury in determining, 
existence of disease allegedly causing death at time of issuance of life policy a little over 
14 months prior to death. Statement of insurer’s agent at time he procured an application 
signed by insured could be considered by jury in determining whether disease of which 
insured allegedly died existed at time of issuance of policy a little over 14 months prior 
to death. Rowe v. Missouri Nat. Life Ins. Co. (Mo.) ...... 4 mca as 
655(2)—-Misrepresentation in application for revival of life policy and admissions against 
interest in beneficiary’s proofs of death as to insured’s health held immaterial in deter- 
mining whether policy was avoided, except in so far as ill health, if any, may have 
caused death. Bailey v. American Life Accident Ins. Co. (Mo.) ves ee 
§ 659. ——- DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. 
659(1)—In action on accidental death benefit provision of life policy, question as to cause 
*, meer death is purely medical. Prudential Ins, Co. of America v. Bialkowski. 
(U. 3S.) bets 
659(1)—Coroner’s report furnished with proof of death was not part thereof, and was not 
admissible over “"boneficiasy’s objection, where insured’s death was admitted. Rowe v. 
Missouri Nat. Life Ins. Co. (Mo.) a ; enn eee ns 
§ 660. — VALUATION OF PROPERTY. 
660—In action on fire policy where value of property destroyed is in issue, any competent 
evidence, either direct or circumstantial, is admissible which tends to show such value, 
but evidence is not admissible as to condition or value of property at remote period 
unless it is shown to be same as at time of fire. In action on fire policy covering coal 
breaker, testimony of insured’s witness as to value of breaker and its contents two years 
before fire held proper proof of damages in view of evidence showing machinery in 
breaker had been kent greased and in readiness to operate. In action on fire policy 
covering coal breaker, refusal to allow insurer to introduce insured’s corporate tax 
return, and to allow general manager of insured on cross-examination to testify as to 
what proportion of value stated in tax return insured put on destroyed property, held 
not error where return contained no valuation which could be identified as applicable 
to breaker destroyed by fire, and general manager was not shown to have knowledge 
of method of compiling return or of values of assets set forth therein. John Conlon Coal 
Co. v. Westchester Fire Ins. Co. of New York. (U. S.) : ‘ 
$ 662. — NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Where insurer set up release as absolute bar of insured’s right of recovery on 
accident policy, excluding evidence that both proof of loss and release were executed 
by insured and that payment was made by insurer under mistaken idea as to extent of 
insured’s injuries held error. Martin v. Postal Union Life Ins. Co. (Calif.) 
664. ESTOPPEL OR WAIVER. s 
664—In action on fire policy containing provision against additional insurance, evidence 
relating to notice to insurer of existence of other insurance held admissible as_ regards 
waiver by insurer of provision against forfeiture. Home Ins. Co. of New York v. 
Young et al. (Tex.) 4 eg ee mae ‘ 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
. (2). The contract. : ; 
665(2)—Fvidence held insufficient to support judgment granting recovery on group life 
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policy under which automobile salesman had applied for insurance on ground that, while 
in hospital on date of his death, automobile salesman was ‘‘actually at work” as required 
by policy in order for insurance to become effective, since for employee to have been 
“actually at wofk’’ it would have been necessary for him to have been doing some of the 
things for which he was employed. Boyer v. Travelers’ Ins. Co. (Calif.) 
(3). Avoidance and forfeiture. 
665(3)—In action on fire policy covering coal breaker which contained clause rendering 
policy ineffective if breaker should remain vacant more than 40 days, evidence held 
to show that breaker did not remain idle for longer period than occasion required, and 
in contemplation of parties to insurance contract. John Conlon Coal Co. v. Rochester 
American Ins. Co., New York. (U. S.) “ee 
665(3)—In action on life policy, evidence of payme 
had not lapsed for nonpayment of premium at time of insured’s death held insufficient 
to sustain judgment for beneficiary. Liberty Nat. Life Ins. Co. v. Hollins, (Ala.) 
(4). Loss and liability of insurer in general. 
665(4)—In suit on automobile liability policy, evidence held to sustain finding that truck 
involved in accident was one covered by policy, notwithstanding that motor and serial 
numbers given in policy did not coincide with those of truck causing accident. St. Paul 
Mercury Indemnity Co. of St. Paul v. Long et al. (U. S.) here a ; 
665(4)—$1,000 for value of theater pipe organ destroyed by fire in action against fire 
insurer held not excessive, where employee of theater testified that original price of 
, instrument was $2,100, and that it had been well cared for and was \in good condition; 
one of theater owners testified that organ was reasonably worth $1,600 to $1,700; and 
insurer offered no evidence as to value or amount of damage. Fidelity & Guaranty 
Fire Corporation v. Tindale et al. (Okla.) sis<atashite <eiged Peake 
665(4)—In garageman’s action against automobile owner’s insurer, proof that garageman 
after repairing owner’s automobile agreed to deliver it at distance, with understanding 
it would be driven by garageman or one of his employees, and that garage license plates 
would be used, held to warrant finding that delivery ‘‘arose out of the operation” of 
garage within owner's liability policy exempting his insurer from liability for damages 
qqueed >y negligent use of automobile by garageman. Allen v. Feendiies Indemnity 
Co. (Vt.) aed mshiece ae - ae ae hn 
665(4)—Evidence as to widow’s knowledge that her son and his friend had exchanged places 
as driver of automobile, that on two other occasions widow had given express permission 
to friend to drive automobile and that widow had hurried home so that son and friend 
could use automobile and had cautioned them about being careful held to sustain finding 
that automobile was used with widow’s permission by an adult member of insured’s house 
hold, to render insurer liable on policy. Bushman v. Tomek et al. (Wis.) 
(5). —— Life and accident insurance. ‘ 
665(5)——-Coroner’s statement that immediate cause of insured’s death was “meningitis 
following a blow on head or from Otitis Media—he had both possible causes,’’ did not 
necessarily mean that insured had ear disease before he fell as regards right to recover 
under accidental death benefit provision of life policy where statement conclusively 
showed that coroner could not have had personal knowledge as to insured’s condition before 
his fall. In action to recover on accidental death benefit provision of life policy, 
evidence held to support jury’s conclusion that meningitis that caused insured’s death 
was effect of injury sustained when he fell down flight of stairs. Prudential Ins. Co. 
of America v. Bialkowski. (U. S.) merorattd 
665(5)—Where proof of insured’s death was based on presumption arising from seven year’s 
absence, and it was not shown that insured was engaged in dangerous occupation or 
that he was last known to be in place where death would probably result from an acci- 
dent, insurer held not liable under double indemnity provision of life policy but only 
for amount in case of death from ordinary causes. Wilson v. Jefferson Standard Life 
Ins. Co. (U. S.) wa chratialocie Bie a aera 
665(5)—Evidence held to sustain judgment for insured on ground insured was totally and 
permanently disabled within terms of group policy. Metropolitan Life Ins. Co. v. 
Jones. (Ark.) : : 5 aati diciach sc Reis Atak So cet eames aia dee nee s 
665(5)—Evidence held to support judgment for recovery of disability benefits under life 
policy on ground that insured was disabled by peptic ulcer, or similar stomach disease. 
Commonwealth Life Ins. Co. v. Brandon. (Ky.) . a : ne sexs ; 
665(5)—Evidence held to support judgment for insured under total and permanent dis- 
ability provision of group policy for injury sustained from fall while operating a motor 
at a mine. Equitable Life Assur. Soc. of the United States v. Witten. (Ky.) .. 
665(5)—Evidence held to establish that death of insured was caused by septicemia infec- 
tion resulting from accidental injury and not from chronic blood disease which lowered 
insured’s resistance to infection, within double indemnity clause authorizing recovery 
if death resulted through external means, “independently of all other causes,” notwith 
standing proviso in policy that such death must not result directly or indirectly from 
disease in any form. De Blieux v. Travelers’ Ins. Co. (La.) ‘ 
665(5)—Evidence held to sustain verdict and finding that insured was totally and permanently 
disabled, entitling him to disability benefits and waiver of premiums under policies. 
Frankel v. Connecticut General Life Ins. Co. (N. Y.) 


665(5)—Evidence held to support judgment for double indemnity on life policy on ground 


that death of insured resulted from violent, external, and accidental means. New 
York Life Ins. Co. v. Riggins. (OklI.) es areata : 

665(5)—Evidence held to support judgment for insured on total and presumably permanent 
disability and premium waiver provisions of life policy on ground that insured, who 
was suffering from urticaria and acute angio neurotic edema and eczema, was totally 
and presumably permanently disabled from carrying on his mercantile business within 
provisions of policy. New York Life Ins. Co. v. Razzook. (Okla.) 
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(6). — Suicide. 
665(6)—In action on life policy for death of insured, copy of death certificate from bureau 
of vital statistics, certified under seal by the registrar, giving cause of death as suicide, 
was prima facie evidence thereof. Prudential Ins. Co. of America v. Ashley. (Ky.) 
(8). Estoppel or waiver. . 
665(8)—Evidence held insufficient to support judgment against insurer on life policy on 


ground of negligence of insurer in delivering policy. West v. Metropolitan Life Ins. 
(Kan.) 


policy for —a of proofs of loss within 90 days from date of loss by total denial of 
ic 


liability on policy within time allowed for filing proofs of loss. McClain v. National 
Life & Accident Ins. Co. (Tex.) 
665(8)—Evidence held sufficient to impute notice 
authorizing forfeiture in case additional insurance was taken of existence of additional 
insurance, and that with such knowledge, insurer waived its right of forfeiture and 
right to deny liability thereunder. Home Ins. Co. of New York v. Young et al. (Tex.) 
§ 668. QUESTIONS FOR JURY. : 
(1). In general. 
668(1)—-In action on industrial life policies, evidence as to whether refusal of insurer was 
vexatious so as to justify imposition of statutory penalties held for jury. Chandler v. 
American Life & Accident Ins. Co. (Mo.) Teme : : cae 
(4). Avoidance and forfeiture. 
(5). ——~ Title or interest in, possession of or incumbrance on, property. 
668(5)—In action on fire policy questions whether quitclaim deed from insured to third per- 
son was absolute conveyance or mortgage and whether deed had been delivered so as 
to divest insured of insurable interest in property held for jury. 
Co. (M 
(6). 
668(6)—Whether insured’s answers in application for life policy were false and were given 
in bad faith are questions of fact which must be left to jury whenever evidence con- 
cerning them is conflicting or ‘proof depends upon oral testimony, even though such 
testimony is uncontradicted. In action on life policy defended on ground of fraudulent 
misrepresentations in: application, whenever disputed questions of fact are presented by 
conflicting evidence, whether documentary or oral, or whenever insurer’s defense depends 
upon testimony of its witnesses, even though such testimony is uncontradicted, case must 
be submitted to jury, subject to trial court’s power to award new trial as often as in its 
sound discretion it may think interests of justice require. Osche v. New York Life 


Ins. Pa. 


(7). 
668(7)—Whether life policy providing that insurer assumed no obligation if insured should 
not be in sound health on date of policy was void because of misrepresentations by insured 
regarding her health held for jury. National Life & Accident Ins. Co. v. Blanton, (Ark.) 
668(7)—Whether insured was suffering from myocarditis which allegedly caused death at 
time of signing and issuance of life policy a little over 14 months prior to death held 
for jury. Rowe v. Missouri Nat. Life Ins. Co. (Mo.) eaard scl 4 : 
668(7)—-In beneficiary’s action on life policy, weight of beneficiary’s admissions in proofs of 
death, made in reliance upon physician’s statements that insured had been in ill health 
for two years preceding death and thus at time of application for revival of policy, held 
for jury under evidence. Bailey v. American Life & Accident Ins. Co. (Mo.) . 
668(7)—In insurer’s action to cancel life policy wherein cross-petition was filed for recovery 
of amount of policy, question whether insured’s representations in application that he 
had not consulted physician or been advised to undergo operation in previous 10 years 
constituted misrepresentation which would avoid policy, when in fact insured had under- 
gone operation and treatment for tumor on neck within 10-year period, held for jury. 
Atlas Life Ins. Co. v. Holt et al. (Okla.) at : ; eae ease fa 
668(7)—Whether insured knowingly misrepresented her physical condition to insurer in 
order to obtain reinstatement of life policy held for jury. Osche v. New York Life 
Ins. Co. (Pa.) eed ocren es Ger : Pete 
(8). ——— Payment of premiums. 
668(8)—Whether life policy lapsed for failure to pay premiums, or was in force when 
insured was executed for crime committed in Mis 
Life Ins. Co. v. Dean. (Ark.) ee 
10). Loss and liability of insurer in general. ; 
668(10)—Whether truck involved in automobile accident was one covered by liability policy 
held for jury. St. Paul Mercury Indemnity Co. of St. Paul v. Long et al. (U. S.) 
(11). Life or accident insurance. ‘ 
668(11)—-In action on accident policy, question of occurrence of accident from which insured 
was alleged to have died held for jury. In action on accident policy, whether chronic 
interstitial nephritis was contributing cause of death of insured barring recovery on 
policy held for jury. Mair v. Minnesota Commercial Men’s Ass’n. (Minn.) 
668(11)—In action on accident policy for death benefits, question whether death of insured, 
who died after receiving scalp wound in fall to brick depot platform, was caused_ by 
natural causes or by accident within coverage of policy, held for jury. Provident Life 
& Accident Ins. Co. of Chattanooga. Tenn. v. Everett. (Okla.) ; 
(13). Amount or extent of loss. 
668(13)—In action on life policy for death of insured within two years of effective date of 
Policy, where provision in policy limited liability of insurer for suicide within two 
years of issuance of policy to amount of premiums paid, and death certificate and finding 
of coroner’s jury giving cause of death as suicide were not overcome by_ plaintiff, 
insurer was entitled to directed verdict: amount of premiums having already been paid 
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into court. Prudential Ins. Co. of America v. Ashley. (Ky.) 274 
668(13)—In_mortgagee’s suit on fire policy, instruction of verdict for damages on sole testi- 
mony of mortgagee’s agent held proper where judgment entered was within estimate of 
loss given by agent and insurer had ample opportunity to contradict such estimate, 
allowed it to go unimpeached, and made no request to be permitted to withdraw its 
announcement of rest so as to introduce testimony on damages. Springfield Fire & 
Marine Ins. Co. v. Wm. Cameron & Co., Inc. (Tex.) ... nepat 
(14). Notice, proof, and adjustment of loss. 
668(14)—Weight to be given conflicting evidence as to whether insured complied with pro- 
vision of fire policy requiring it to keep its books securely locked in a fireproof safe at 
night held for jury. Tose ivera Soler & Co., Inc. v. United Firemen’s Ins. Co. of 
Philadelphia. (U. S.) .... 
668(14)—Whether alleged release of beneficiary’s claim against insurer under life policy was 
invalid because obtained under duress held for jury. National Life & Accident Ins, 
Co. v. Blanton. Ark.) iain brie te bs ithoeecce's 
(1S). Est 
668(15)—In suit on ‘fre licy insuring coal breaker, where there was evidence of insurer’s 
denial of liability within 60 days after fire, and evidence that detailed statement of loss 
was furnished insurer’s adjuster, whether proofs of loss as required by policy were waived 
by insurer held for jury. John Conlon Coal Co. v. Westchester Fire Ins. Co. of New 
York. (U. S.) ‘ ; ERASE oie std ik 
668(15)—Whether insurer which issued fire policy had notice through its agent of issuance 
of another fire policy held for jury, as regards right of insurer to forfeit policy under 
provision against additional insurance. Liability of insurer on fire policy providing 
against additional insurance where insured had obtained additional insurance but allegedly 
ae given notice to insurer held for jury. Home Ins. Co. of New York v. Young et al. 
§ 669. INSTRUCTIONS. 
(2). The contract. ° 
669(2)—In action on fire policy for value of pipe organ, where language of policy clearly 
showed that pipe organ was included in $4,300 coverage provision and excluded from 
$300 coverage provision on furniture and fixtures, refusing to instruct as to what con- 
stituted permanent fixture and refusing defendant’s motion to direct verdict for plaintiff 
for $300 held not error. Fidelity & Guaranty Fire Corporation v. Tindale et al. (Okla.) 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. ——- CONSTRUCTION AND OPERATION. 

679—Son-in-law having insurable interest in insured on industrial life policies held not pre- 
cluded from recovery on ground assumption of insurance contract did not cover weekly 
industrial policies, where assumption contract provided any industrial policy could be 
reinstated and that payment of premiums would he acceptance of assumption of insurance, 
and insurer had collected premiums on weekly basis plan. Chandler v. American Life 
& Accident Ins. Co. (Mo.) ” ; at he Me 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. ; 

688—Where fraternal benefit certificate provided for payment of one-half principal sum in 
event of suicide, society held not liable for full amount, nothwithstanding general insur- 
ance law, providing that suicide should not be a defense, which did not designate applica- 
tion to fraternal benefit societies, in view of statute exempting such societies from pro- 
visions of insurance laws unless they were expressly designated therein. Neighbors of 
Woodcraft v. Westover et al. (Colo.) : Lies per 

§ 700. INSOLVENCY AND DISSOLUTION. 

§ 705. CONSOLIDATION. 

705—Minority group of members of nonpecuniary association organized as fraternal body for 
social and death benefits to its members held entitled to restrain merger of association 
with similar association in another state under plan requiring members of merged asso 
ciation to become members of other association to which its assets were to be turned over, 
where merger would impair dissenting members’ contract or status with association 
Group No. 23 of the Ass’n of the Sons of Poland et al. v. Association of the Sons of 
Poland et al. (N. J.) ; ea ed 7 

(B) THE CONTRACT IN GENERAL. 

$ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

$ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. ; : 

719(1)—Voluntary mutual benefit society may amend its by-laws relating to management of 
its internal affairs subject to vested rights of members, and participation in society's 
conduct subsequent to such amendment renders it binding upon all members remaining 
therein. Where associationfi by amending its by-laws, became a mutual benefit society 
whereby society obligated itself to pay member's disability and death benefits and to 
grant life membership therein upon continued membership of 20 years, member who 
complied with terms of contract had vested right to such benefits which could not be 
divested by subsequent amendment. Attempted changes in by-laws of mutual benefit 
society which are manifestly unfair are generally considered unreasonable and void. 
even though power of amendment has been expressly reserved. Member’s acceptance over 
period of years of disability benefits provided in amendment to by-laws of mutual, benefit 
society held not to estop member’s wife, who sued for death benefit, to deny validity of 


26 





Topical Index 


subsequent amendments which revoked such benefits, where member’s rights were vested 
at time of subsequent amendments and member did nothing to ratify amendments, Italian 


Society of Mutual Beneficence v. Vacarella et al. (Ala.) 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Representation or warranty of insured regarding health must, to be, available as 
defense, be made with intent to deceive or must have increased risk of loss. Sovereign 
Camp, W. O. W. v. Jackson. (Ala.) 


(E) BENEFICIARIES ANWO BENEFITS. 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Insured’s death from blood poisoning two days after receiving cut or scratch with 
part of cane fodder on upper lip while stripping cane held — protection of double 
indemnity clause of life policy. Sovereign Camp, W. O. W. v. Jackson. (Ala.) 


(F) ACTIONS FOR BENEFITS. 
§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. ——- RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 
805(1)—Provisions of constitution of voluntary, nonprofit organization maintaining insurance 
. artments, requiring member who feels aggrieved by action of organization or its 
cers to exhaust all remedies open to him within organization as condition precedent 
to resort to courts, are valid, if remedies so provided are reasonable. Provisions of con- 
stitution of voluntary, nonprofit organization maintaining insurance departments, requir- 
ing member to appeal to international president of organization and board of directors 
domiciled at centrally located point as condition precedent to resort to courts, held rea- 
sonable so that member was not entitled to maintain action for disability benefits without 
first exhausting such remedies. Fact that appeals to tribunals within voluntary, non- 
profit organization maintaining insurance departments could be made only by member 
without aid of attorneys, or through some other member on his behalf, held not to 
invalidate organization’s constitutional provision for such appeals as condition precedent 
to maintenance of action against association. SErivanch v. Brotherhood « Locomotive 
Firemen and Enginemen. (Minn.) sale 





